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(b) Prepare and maintain on its
premises books and records in such a
manner as to facilitate reconciliation
with certified statements prepared
from them.

(c) Maintain in its books and records
documentation supporting its certified
statement for a period no less than 5
years following the date of each cer-
tified statement, unless the bank shall
have requested in writing, and the Cor-
poration shall have granted to the
bank, written permission to dispose of
such documentation prior to the expi-
ration of 5 years.

(d) Make all records and any support-
ing documentation available, without
limitation, to Corporation officials
upon request.

12 CFR Ch. XIV (1-1-98 Edition)

PART 1411—RULES OF PRACTICE
AND PROCEDURE

AUTHORITY: Secs. 5.58(10), 5.65(c) and (d) of
the Farm Credit Act (12 U.S.C. 2277a-7(10),
2277a-14(c) and (d)).

Subpart A—Rules and Procedures
for Assessment and Collection
of Civil Money Penalties

§1411.1 Inflation adjustment of civil
money penalties for failure to file a
certified statement, pay any pre-
mium required or obtain approval
before employment of persons con-
victed of criminal offenses.

A civil money penalty imposed pur-
suant to section 5.65(c) or (d) of the Act
for a violation occurring on or after
October 23, 1996 shall not exceed $110
per day for each day the violation con-
tinues.

[61 FR 55079, Oct. 24, 1996]
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SUBCHAPTER A—GENERAL PROVISIONS

PART 1502—AVAILABILITY OF IN-
FORMATION UNDER THE FREE-
DOM OF INFORMATION ACT

Sec.

1502.1
1502.2
1502.3
1502.4
1502.5
1502.6
1502.7

Authority, purpose, and scope.
Definitions.

Published information.

Public inspection and copying.
Specific requests for records.
Request procedures.
Responses to requests.

1502.8 Business information.

1502.9 Appeals.

1502.10 Fees.

1502.11 Exemptions.

1502.12 Preservation of records.

AUTHORITY: 5 U.S.C. 552; 12 U.S.C. 144la(a)
(2) and (13).

SOURCE: 57 FR 53240, Nov. 9, 1992, unless
otherwise noted.

§1502.1 Authority, purpose, and scope.

(a) Authority. This part is issued by
the Thrift Depositor Protection Over-
sight Board (Board) pursuant to 5
U.S.C. 552 and 12 U.S.C. 1441a(a) (2) and
(13).

(b) Purpose. This part sets forth the
kinds of information made available to
the public and the rules and procedures
for obtaining documents and records of
the Board.

(c) Scope. This part applies to the in-
formation and records of the Board, an
instrumentality of the United States
separate and distinct from the Resolu-
tion Trust Corporation (RTC); and this
part does not govern or set forth proce-
dures for the implementation of the
Freedom of Information Act by the
RTC. This part explains:

(1) The kinds of information which
the Board is required to publish in the
FEDERAL REGISTER;

(2) The kinds of records made avail-
able to the public on request;

(3) The kinds of information made ex-
empt from disclosure;

(4) The procedures for obtaining
records and for processing requests;

(5) The schedule of fees for processing
requests; and

(6) The procedures for appealing deni-
als of requests for information.

§1502.2 Definitions.

As used in this part, the following
terms shall have the following mean-
ings:

(a) Agency has the meaning given in 5
U.S.C. 551(1) and 5 U.S.C. 552(e).

(b) Appeal means the administrative
appeal by a requester of an adverse ini-
tial determination on a request for
records, as described in 5 U.S.C.
552(a)(6)(A)(ii).

(c) Business information means trade
secrets and commercial or financial in-
formation provided to the Board that
arguably is exempt from disclosure
under Exemption 4 of the Freedom of
Information Act, 5 U.S.C. 552(b)(4).

(d) Denial means a denial, based upon
an exemption of the Freedom of Infor-
mation Act, of a request for records, or
a denial of a fee waiver request.

(e) Director means the Board’s Vice
President for Public Affairs or, in case
of the absence or a vacancy in the of-
fice of the Vice President, the head or
acting head of the Board’s Office of
Public Affairs.

(f) President means the President of
the Board.

(9) Request, except for the purposes of
§1502.10, means any request for Board
records made pursuant to 5 U.S.C.
552(a)(3).

(h) Requester, except for the purposes
of §1502.10, means any person who
makes a request to the Board pursuant
to 5 U.S.C. 552(a)(3).

(i) Submitter means any person or en-
tity that provides business information
to the Board.

§1502.3 Published information.

(a) Subject to the exemptions de-
scribed or referred to in §1502.11 and to
paragraph (b) of this section, pursuant
to 5 U.S.C. 552(a)(1) the Board shall sep-
arately state and currently publish in
the FEDERAL REGISTER for the guidance
of the public:

(1) Descriptions of its organization
and the established places at which,
the employees from whom, and the
methods whereby, the public may ob-
tain information, make submittals or
requests, or obtain decisions;
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(2) Statements of the general course
and method by which its functions are
channeled and determined, including
the nature and requirements of all for-
mal and informal procedures available;

(3) Rules of procedure, descriptions of
forms available or the places at which
such forms may be obtained, and in-
structions as to the scope and contents
of all papers, reports, or examinations;

(4) Substantive rules of general appli-
cability adopted as authorized by law,
and statements of general policy or in-
terpretations of general applicability
formulated and adopted by the Board;
and

(5) Each amendment, revision, or re-
peal of the foregoing.

(b) Except to the extent that a person
has actual and timely notice of the
terms thereof, such person is not re-
quired in any matter to resort to, or be
adversely affected by, a matter re-
quired to be published pursuant to
paragraph (a) of this section and not so
published. For the purposes of this sec-
tion, matter reasonably available to
the class of persons affected thereby is
deemed published in the FEDERAL REG-
ISTER when it is incorporated by ref-
erence therein with the approval of the
Director of the Federal Register.

§1502.4 Public inspection and copying.

(a) Subject to the exemptions de-
scribed or referred to in §1502.11 and to
paragraphs (b), (d), and (e) of this sec-
tion, the Board shall make available
for public inspection or copying:

(1) Final opinions of the Board, in-
cluding concurring and dissenting opin-
ions, as well as orders of the Board,
made in the adjudication of cases;

(2) Those statements of policy and in-
terpretations which have been adopted
by the Board and are not published in
the FEDERAL REGISTER; and

(3) Administrative staff manuals and
instructions of the Board to staff that
affect a member of the public.

(b) To the extent required to prevent
a clearly unwarranted invasion of per-
sonal privacy, the Board may delete
identifying details when it makes
available or publishes an opinion,
statement of policy, interpretation, or
staff manual or instruction. In each
case, however, the justification for the
deletion shall be explained in writing.

12 CFR Ch. XV (1-1-98 Edition)

The Director is authorized to act for
the Board in implementing this para-
graph.

(¢) The Board shall also maintain and
make available for public inspection
and copying current indexes providing
identifying information for the public
as to any matter issued, adopted, or
promulgated and required by this sec-
tion to be made available or published.
The Board shall provide copies of such
an index on request at a cost not to ex-
ceed the direct cost of duplication.

(d) A final order, opinion, statement
of policy, interpretation, or staff man-
ual or instruction described in para-
graph (a) of this section that affects a
member of the public may be relied on,
used, or cited as precedent by the
Board against a party other than an
agency only if such document has been
indexed and made available pursuant
to this section or the party has actual
and timely notice of the terms of the
document.

(e) Applications to inspect or copy
records of the Board that are made
available in accordance with para-
graphs (a) and (c) of this section shall
be made to the Board’s Office of Public
Affairs, 1777 F Street, NW., Washing-
ton, DC 20232.

§1502.5 Specific requests for records.

(a) Except with respect to the records
made available pursuant to §1502.3 and
§1502.4, and subject to the application
of the exemptions in §1502.11, the
Board, upon any request for records
that reasonably describes such records
and complies with this part, shall
make such records promptly available
to any person.

(b) Records exempt from disclosure
to the public pursuant to 5 U.S.C.
552(b), as described in §1502.11, may be
released if the President or the Board’s
General Counsel determines that dis-
closure is in the public interest, pro-
vided that such disclosure is not pro-
hibited by statute, regulation, or order.

§1502.6 Request procedures.

(a) Written requests. Except as pro-
vided in paragraph (d) of this section,
each request for Board records shall be
made in writing, signed by or on behalf
of the person making the request, and
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state that the request is made pursu-
ant to the Freedom of Information Act,
5 U.S.C. 552, or this part. Requests shall
be submitted to the Board’s Office of
Public Affairs, 1777 F Street, NW.,
Washington, DC 20232. The Director is
authorized to act for the Board under
this section.

(b) Description of records and form of
request. (1) Each request for records
must describe the records sought in
reasonably sufficient detail to enable a
Board employee who is familiar with
the subject matter to locate the
records with a reasonable amount of ef-
fort. A request for a specific category
of records shall be regarded as fulfill-
ing this requirement if it enables re-
sponsive records to be identified by a
technique or process that is not unrea-
sonably burdensome or disruptive of
the Board’s operations. Whenever pos-
sible, a request should include specific
information about each record sought,
such as the date, title, name, author,
recipients, and subject matter of the
record. If a request does not reasonably
describe the records sought, the re-
quester shall be advised what addi-
tional information is needed or why
the request is insufficient. The re-
quester shall also be given an oppor-
tunity to confer with Board staff with
the objective of reformulating the re-
quest in a manner that will meet the
requirements of this section.

(2) Both the envelope and the written
request should be clearly marked
“Freedom of Information Act Re-
quest.”” Each request shall include:

(i) The name and address of the per-
son filing the request, and the tele-
phone number, if any, at which the re-
quester can be reached during normal
business hours;

(ii) The title of any case in litigation
to which the request relates, the court,
and the nature of the case;

(iii) Whether the requested informa-
tion is intended for commercial use,
and whether the requester is an edu-
cational institution, noncommercial
scientific institution, or news media
representative, employing the defini-
tions in §1502.10(a);

(iv) A statement indicating the re-
quester’s wish to have a copy of a
record; or a statement that the re-

§1502.7

quester wishes to inspect a record be-
fore copying; and

(v) A statement agreeing to pay ap-
plicable fees or a fee waiver request
that complies with §1502.10.

(¢) Returned requests. The Board need
not accept or process a request that is
not a request for identifiable records,
does not comply with the requirements
of paragraphs (a) and (b) of this sec-
tion, or can be complied with only by
designing an information retrieval sys-
tem. The Board may return such a re-
quest, specifying the defects, and the
requester may submit a corrected re-
quest, which shall be treated as a new
request. If a request would require the
generation of new documents or files or
the creation or editing of a database, it
will be returned as a request for which
there are no responsive Board records.

(d) Oral requests. The Board may
honor an oral request for Board
records, but if the requester is dissatis-
fied with the Board’s response and
wishes to obtain further consideration,
the requester must submit a written
request, which shall be treated as an
initial request.

(e) Advance payment of fees. Whenever
the Board requires payment of any fee
pursuant to §1502.10(h) (1) or (2), the re-
quester shall promptly remit the re-
quired payment to the Board as a con-
dition to further processing of the re-
quest.

(f) Date of receipt. A request shall be
considered as received for the purposes
of this part when:

(1) A request that satisfies the re-
quirements of paragraphs (a) and (b) of
this section is received by the Office of
Public Affairs; and

(2) If payment has been required
under paragraph (e) of this section,
payment is received from the re-
quester.

§1502.7 Responses to requests.

(a) Authority to grant or deny requests.
The Director is authorized to grant or
deny any request for a Board record
and to act for the Board under this sec-
tion.

(b) Determination. Pursuant to 5
U.S.C. 552(a)(6)(A)(i), the Director’s de-
termination whether or not to comply
with a request shall be made within ten
days (excluding Saturdays, Sundays,
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and legal public holidays) after the
date of receipt of the request unless
such time limit is extended pursuant to
5 U.S.C. 552(a)(6)(B) or agreement with
the requester.

(c) Notice of determination. The Direc-
tor shall immediately notify the re-
quester in writing of the determination
whether or not the Board will comply
with a request. If a request is granted
in whole or in part, the notice shall de-
scribe the manner in which a record
will be disclosed, whether by providing
a copy of the record to the requester or
by making a copy of the record avail-
able to the requester for inspection at
a reasonable time and place, and any
fees to be charged in accordance with
§1502.10. If a request is denied in whole
or in part, the notice shall include a
brief statement of the reason or rea-
sons for the denial, including the ex-
emption or exemptions relied upon, and
inform the requester of the requester’s
right to appeal to the Board pursuant
to §1502.9.

(d) Referrals. To the extent that a re-
quest is for records that were created
by or obtained from the RTC or an-
other agency, the Board may refer the
request to the RTC or such other agen-
cy for determination and a direct re-
sponse to the requester. The Board
shall promptly give written notice of
such referral to the requester.

(e) Classified information. Whenever a
request is made for a record containing
information that has been classified or
that may be eligible for classification
by another agency under the provisions
of an Executive Order concerning the
classification of records, the Board
shall refer the responsibility for re-
sponding to the request to the agency
that classified the information or
should consider classifying the infor-
mation.

(f) Unlocated or destroyed records. If a
requested record cannot be located
from the information supplied, or is
known or believed to have been de-
stroyed or otherwise disposed of, the
Director shall notify the requester in
writing.

§1502.8 Business information.

(a) General. Business information pro-
vided to the Board by a submitter shall
not be disclosed pursuant to a Freedom

12 CFR Ch. XV (1-1-98 Edition)

of Information Act request except in
accordance with this section. The
President, the Director, or such other
officer as the Board may designate,
with the advice of the General Counsel
to the Board, may act for the Board
under this section.

(b) Submission and request for confiden-
tial treatment. (1) Any submitter of in-
formation to the Board who desires
that it be afforded confidential treat-
ment pursuant to 5 U.S.C. 552(b)(4)
shall file an application for confiden-
tial treatment with the Board at the
time the information is submitted or
within a reasonable time thereafter.

(2) Each application for confidential
treatment shall state in reasonable de-
tail the facts and arguments support-
ing the application and its legal jus-
tification. Conclusory statements that
particular information would be useful
to competitors or would impair sales,
or similar statements, generally will
not be considered sufficient to justify
confidential treatment.

(3) The submitter should clearly des-
ignate as ‘‘Confidential”’ all material
for which confidential treatment is de-
sired and separate it from other infor-
mation in the submission.

(4) Applications for confidential
treatment of any documents shall be
considered in connection with a re-
quest for access to the documents. At
their discretion, the Board, the Presi-
dent, or the Director may approve or
disapprove an application for confiden-
tial treatment prior to a request for ac-
cess to the documents.

(c) Notice to submitters. Except as pro-
vided in paragraph (h) of this section
and to the extent permitted by law, the
Board shall give prompt written notice
to a submitter of a request or appeal
encompassing business information
provided to the Board by the submitter
if:

(1) The submitter has designated the
information as confidential pursuant
to paragraph (b) of this section within
ten years prior to the date of the re-
quest; or

(2) The Board has reason to believe
that disclosure of the information may
reasonably be expected to cause sub-
stantial competitive harm to the sub-
mitter.
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(d) Opportunity to object. Through the
notice described in paragraph (c) of
this section, the Board shall afford the
submitter or its designee a reasonable
period of time within which to object
to disclosure and state grounds for
such objection. Such statement shall
specify all grounds for withholding any
of the information under any exemp-
tion of the Freedom of Information Act
and, in the case of Exemption 4, 5
U.S.C. 552(b)(4), shall demonstrate why
the information is contended to be a
trade secret or commercial or financial
information that is privileged or con-
fidential. Whenever possible, the state-
ment should be supported by a certifi-
cation by the submitter or an author-
ized representative of the submitter
that the information has been treated
as confidential by the submitter and
has not been disclosed to the public. In-
formation provided by a submitter pur-
suant to this paragraph may itself be
subject to disclosure under the Free-
dom of Information Act.

(e) Notice to requester. At the same
time that the Board notifies the sub-
mitter, the Board shall also notify the
requester that the request is subject to
the provisions of this section and that
the submitter is being notified of the
request.

() Notice of intent to disclose. (1) The
Board shall consider carefully a sub-
mitter’s objections and grounds for
nondisclosure prior to deciding wheth-
er to disclose business information. If
the Board decides to disclose business
information over the objection of a
submitter, the Board shall forward to
the submitter a written notice, which
shall include:

(i) A statement of the reasons for
which the submitter’s disclosure objec-
tions were not sustained,

(ii) A description of the business in-
formation to be disclosed; and

(iii) A specified disclosure date.

(2) Such notice of intent to disclose
shall, to the extent permitted by law,
be forwarded to the submitter a reason-
able number of days prior to the speci-
fied disclosure date, and a copy of the
notice shall be forwarded to the re-
quester at the same time.

(g) Notice of lawsuit. Whenever a re-
quester brings suit seeking to compel
disclosure of business information, the

§1502.9

Board shall promptly notify the sub-
mitter.

(h) Exceptions to notice requirements.
The notice requirements of paragraph
(c) of this section shall not apply if:

(1) The Board determines that the in-
formation shall not be disclosed;

(2) The information has been pub-
lished or officially made available to
the public;

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

(4) The designation made by the sub-
mitter in accordance with paragraph
(c) of this section appears obviously
frivolous; except that, in such case, the
Board shall provide the submitter with
written notice of any final administra-
tive decision to disclose information
within a reasonable number of days
prior to a specified disclosure date.

§1502.9 Appeals.

(a) Appeal to the Board. When a re-
quest or a fee waiver request has been
denied in whole or in part, the Board
fails to respond to a request within the
time limits set forth in the Freedom of
Information Act, or the Board responds
that records have not been found and
the requester deems such response to
be an adverse action, the requester
may appeal such action to the Board
within thirty days of receipt of the no-
tice of denial or response. An appeal to
the Board shall be made in writing and
shall be addressed to the President,
Oversight Board, 1777 F Street, NW.,
Washington, DC 20232. Both the enve-
lope and the letter of appeal itself
should be clearly marked ‘‘Freedom of
Information Act Appeal.”

(b) Untimely appeals. The Board may
consider an untimely appeal if:

(1) It is accompanied by a written re-
quest for leave to file an untimely ap-
peal; and

(2) The President determines, within
the President’s discretion and for good
and substantial cause shown, that the
appeal should be considered.

(c) Action on appeals. The President
or such other officer as the Board may
designate, with the advice of the Gen-
eral Counsel, shall act on behalf of the
Board on appeals under this section,
but no officer who has denied a request
or application for a waiver or reduction
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in fees shall act on the appeal from
that denial. The Board shall make a de-
termination with respect to an appeal
within twenty days (excepting Satur-
days, Sundays, and legal public holi-
days) after the receipt of such appeal
unless such time limit is extended pur-
suant to 5 U.S.C. 552(a)(6)(B) or agree-
ment with the requester.

(d) Form of action on appeal. The dis-
position of an appeal shall be in writ-
ing and shall constitute final Board ac-
tion on the request and appeal. A deci-
sion affirming in whole or in part the
denial of a request shall include a brief
statement of the reason or reasons for
the affirmance and a statement that
judicial review of the denial is avail-
able in the United States District
Court for the judicial district in which
the requester resides or has his prin-
cipal place of business, the judicial dis-
trict in which the requested records are
located, or in the District of Columbia.
If the denial of a request is reversed on
appeal, the requester shall be so noti-
fied, and the request shall be processed
promptly in accordance with the deci-
sion on appeal.

§1502.10 Fees.

(a) Definitions. For the purposes of
this section:

(1) Commercial use in the context of a
request refers to a request from or on
behalf of one who seeks information for
a use or purpose that furthers the com-
mercial, trade, or profit interests of
the requester or a person on whose be-
half the request is made, which can in-
clude furthering those interests
through litigation. In determining
whether a requester properly belongs
in this category, the Board must deter-
mine the use to which a requester will
put the documents requested. If the
Board has reasonable cause to doubt
the stated use, or if that use is not
clear from the request itself, the Board
will seek additional clarification before
assigning the request to a specific cat-
egory.

(2) Direct costs means those expendi-
tures which the Board actually incurs
in searching for and duplicating (and in
the case of commercial requesters, re-
viewing) documents to respond to a re-
quest. Direct costs include, for exam-
ple, the salary of an employee perform-

12 CFR Ch. XV (1-1-98 Edition)

ing work to respond to a request (the
basic rate of pay for the employee plus
a factor of 16 percent of that rate to
cover benefits) and the cost of operat-
ing duplicating machinery. Overhead
expenses, such as the costs of space and
heating or lighting the facility in
which the records are stored, are not
included in direct costs.

(3) Duplication refers to the process of
making a copy of a document nec-
essary to respond to a request. Such
copies may take the form of paper
copy, microform, audio-visual mate-
rials, or machine readable documenta-
tion (e.g., magnetic tape or disk),
among others. A copy shall be in a
form that is reasonably usable by a re-
guester.

(4) Educational institution refers to a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate higher edu-
cation, an institution of graduate high-
er education, an institution of profes-
sional education, or an institution of
vocational education that operates a
program or programs of scholarly re-
search.

(5) Fee waiver request means a request
for the waiver or reduction of a fee
charged for processing a request.

(6) News means information that is
about current events or that would be
of current interest to the public.

(7) Noncommercial scientific institution
refers to an institution that is not op-
erated on a commercial basis and
which is operated solely for the pur-
pose of conducting scientific research
the results of which are not intended to
promote any particular product or in-
dustry.

(8) Representative of the news media re-
fers to any person that is actively
gathering news for an entity that is or-
ganized and operated to publish or
broadcast news to the public. Examples
of news media entities include, but are
not limited to, television or radio sta-
tions broadcasting to the public at
large, and publishers of periodicals, but
only in those instances when they can
qualify as disseminators of news, who
make their products available for pur-
chase or subscription by the general
public. Freelance journalists may be
regarded as working for a news organi-
zation if they can demonstrate a solid
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basis for expecting publication through
the organization, even though not ac-
tually employed by it. A publication
contract would be the clearest proof,
but the Board may also look to the
past publication record of a requester
in making this determination.

(9) Request means a request for
records pursuant to 5 U.S.C. 552(a)(2) or
5 U.S.C. 552(a)(3).

(10) Requester means a person who
makes a request to the Board pursuant
to 5 U.S.C. 552(a)(2) or 5 U.S.C. 552(a)(3).

(11) Review refers to the process of ex-
amining documents located in response
to a request that is for a commercial
use to determine whether any portion
of the document may be withheld. It
also includes processing documents for
disclosure, e.g., doing all that is nec-
essary to excise portions and otherwise
prepare the document for release. Re-
view does not include time spent re-
solving general legal or policy issues
regarding the application of exemp-
tions.

(12) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within documents. Such activity is sep-
arate from review.

(b) General. (1) The Board’s fees for
the processing of requests shall recover
the direct costs of search, duplication,
or review in accordance with the fol-
lowing:

(i) Fees for the processing of requests
shall be limited to reasonable standard
charges for document search, duplica-
tion, and review when records are re-
quested for commercial use.

(ii) Fees shall be limited to reason-
able standard charges for document du-
plication when records are not sought
for commercial use and the request is
made by an educational or noncommer-
cial scientific institution whose pur-
pose is scholarly or scientific research
or by a representative of the news
media.

(iii) Fees for other requesters shall be
limited to reasonable standard charges
for document search and duplication.

(iv) No fee shall be charged if the
costs of routine collection and process-
ing of the fee are likely to equal or ex-
ceed the amount of the fee.

§1502.10

(v) Fees shall be assessed according
to the schedule in paragraph (c) of this
section; and all fees so assessed shall be
charged to the requester except to the
extent that the charging of fees is lim-
ited under paragraph (d) of this section
or unless a waiver or reduction of fees
is granted under paragraph (e) of this
section.

(vi) Requests from record subjects for
records about themselves, which are
filed in Board systems of records, will
be charged under the fee provisions of
the Privacy Act of 1974 (5 U.S.C. 552a),
which permit fees only for reproduc-
tion or duplication of records, subject
to the limitation in paragraph (d)(1) of
this section.

(2) Except as otherwise specifically
provided, the Director is authorized to
act for the Board under this section.

(c) Assessment of fees. In responding to
requests, the following fees shall be as-
sessed, unless a waiver or reduction of
fees has been granted pursuant to para-
graph (e) of this section:

(1) Search. (i) No search fee shall be
assessed with respect to requests by
educational institutions, noncommer-
cial scientific institutions, and rep-
resentatives of the news media. Search
fees shall be assessed with respect to
all other requests, subject to the limi-
tations of paragraph (d) of this section.
The Board may assess fees for time
spent searching even if records cannot
be located or if records located are sub-
sequently determined to be entirely ex-
empt from disclosure.

(if) The fee assessed for other than
computer searches shall be $3.25 for
each quarter hour spent by clerical per-
sonnel in searching for and retrieving a
requested record. If a search and re-
trieval requires the use of professional
or managerial personnel, the fee as-
sessed for other than computer
searches shall be $7.00 for each quarter
hour spent by such professional or
managerial personnel.

(iii) For computer searches that may
be undertaken through the use of exist-
ing programming, the requester shall
be assessed the actual direct costs of
the search. This shall include the cost
of operating a processing unit for that
portion of operating time that is di-
rectly attributable to searching for
records responsive to the request as
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well as the costs of operator/program-
mer salary apportionable to the search.
The Board is not required to alter or
develop programming to conduct a
search.

(2) Duplication. Duplication fees shall
be assessed with respect to all request-
ers, subject to the limitations of para-
graph (d) of this section. For a paper
photocopy of a record, the fee shall be
$0.10 per page. For copies produced by
computer, such as tapes or printouts, a
requester shall be charged the actual
direct costs of such copy, including op-
erator time. For other methods of du-
plication, requesters shall be charged
the actual direct costs of duplicating a
record.

(3) Review. (i) Commercial use re-
questers shall be assessed for review at
the initial administrative processing
level at the rates set forth in para-
graph (c)()(ii) of this section.

(i) No charge shall be assessed for re-
view at the administrative appeal level
of an exemption already applied.
Records or portions of records withheld
pursuant to an exemption that is sub-
sequently determined not to apply may
be reviewed again, however, to deter-
mine the applicability of exemptions
not previously considered. The costs of
such a subsequent review are assess-
able at the rates set forth in paragraph
(c)(1)(ii) of this section.

(4) Other services. Applications for
other services and materials that are
not required by or subject to the Free-
dom of Information Act are chargeable
at the actual cost to the Board. These
include, but are not limited to:

(i) Certifying that records are true
copies; and

(if) Sending records to the requester
by special methods such as express
mail or messenger.

(5) Use of private contractors. The
Board, not acting by delegated author-
ity, may authorize contracting with
private sector contractors for the serv-
ices of locating, reproducing, and dis-
seminating records in response to re-
quests if the Board determines that
such functions may be performed more
efficiently and for less cost through
private sector contractors. In such
case, a requester shall be charged the
actual costs to the Board for the serv-
ices furnished with respect to the re-
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quest, provided, however, that in no
event shall the requester be charged
more than what the Board would have
charged if it had performed such serv-
ices itself.

(d) Limitations on charging fees. Ex-
cept for requesters seeking records for
a commercial use, as defined in para-
graph (a)(1) of this section, the Board
shall provide without charge:

(1) The first 100 pages of duplication,
or its cost equivalent; and

(2) The first two hours of search, or
its cost equivalent.

(e) Waiver or reduction of fees. (1)
Records responsive to a request shall
be furnished without charge or at a
charge reduced below that established
under paragraph (c) of this section if
the Board determines, based upon in-
formation provided by a requester in
support of a fee waiver request or oth-
erwise made known to the Board, that:

(i) Disclosure is in the public interest
because it is likely to contribute sig-
nificantly to public understanding of
the operations or activities of the gov-
ernment; and

(ii) Disclosure is not primarily in the
commercial interest of the requester.

(2) In order to determine whether the
requirement set forth in paragraph
(e)(1)(i) of this section is met, the
Board shall consider the following four
factors in sequence:

(i) Whether the subject of the re-
quested records concerns the oper-
ations or activities of the government;

(ii) Whether the disclosure is likely
to contribute to an understanding of
government operations or activities;

(iii) Whether disclosure of the re-
quested information will contribute to
public understanding; and

(iv) Whether the disclosure is likely
to contribute significantly to public
understanding of government oper-
ations or activities.

(3) In order to determine whether the
requirement set forth in paragraph
(e)(1)(ii) of this section is met, the
Board shall consider the following two
factors in sequence:

(i) Whether the requester has a com-
mercial interest that would be
furthered by the requested disclosure;
and

(i) Whether the magnitude of an
identified commercial interest of the
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requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the re-
quester.

(4) If only a portion of the requested
records satisfies the requirements of
paragraphs (e)(1)(i) and (e)(1)(ii) of this
section, a waiver or reduction shall be
granted only as to that portion.

(5) Fee waiver requests shall be con-
sidered on a case-by-case basis. A fee
waiver request shall address each of
the factors listed in paragraphs (e) (2)
and (3) of this section as they apply to
each request for records.

(6) Normally no charge shall be made
for providing records to Federal, state,
or foreign governments, international
governmental organizations, or local
governmental agencies or offices.

(7) In connection with any request by
an employee, former employee, or ap-
plicant for employment for records for
use in prosecuting a grievance or com-
plaint of discrimination against the
Board, fees shall be waived if the total
charges (including charges for informa-
tion provided under the Privacy Act of
1974) are $50 or less; but the Board, in
its discretion, may waive fees in excess
of that amount.

(8) Appeals from denials of fee waiver
requests shall be decided in accordance
with §1509.2(a) and the criteria set
forth in paragraph (e)(1) of this section
by an official authorized to decide ap-
peals from denials of requests for
records. Such appeals shall be ad-
dressed in writing to the Board within
thirty days after receipt of a denial of
a fee waiver request; both the envelope
and the letter of appeal itself should be
clearly marked ‘“‘Fee Waiver Request
Appeal.”

(f) Notice of anticipated fees in excess of
$25.00. If the board determines or esti-
mates that the fees to be assessed
under this section may amount to
more than $25.00, the Board shall notify
the requester as soon as practicable of
the actual or estimated amount of the
fees, unless the requester has agreed in
advance to pay fees as high as those
anticipated. If a requester is notified
that actual or estimated fees may ex-
ceed $25.00, the request shall be deemed
not to have been received until the re-
quester has agreed to pay the antici-
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pated total fee. A notice to the re-
quester pursuant to this paragraph (f)
shall offer the opportunity to confer
with Board staff for the purpose of re-
formulating the request to meet the re-
quester’s needs at a lower cost.

(g) Aggregating requests. If the Board
reasonably believes that a requester or
group of requesters acting in concert is
attempting to divide a request into a
series of requests for the purpose of
evading the assessment of fees, the
Board may aggregate any such re-
quests and charge accordingly. It is
considered reasonable for the Board to
presume that multiple requests for
clearly related documents made within
a thirty day period have been made in
order to evade fees. Multiple requests
for unrelated documents will not be ag-
gregated.

(h) Advance payments. (1) If the Board
estimates that a total fee to be as-
sessed under this section is likely to
exceed $250.00, it may require the re-
quester to make an advance payment
of an amount up to the entire esti-
mated fee before beginning to process
the request, unless it receives a satis-
factory assurance of full payment from
a requester with a history of prompt
payment.

(2) If a requester has previously failed
to pay a records access fee within thir-
ty days of the date of billing, the Board
may require the requester to pay the
full amount owed, plus any applicable
interest, as provided for in paragraph
(i) of this section, and to make an ad-
vance payment of the full amount of
any estimated fee before the Board be-
gins to process a new request or contin-
ues to process a pending request from
that requester.

(3) For requests other than those de-
scribed in paragraphs (h)(1) and (2) of
this section, the Board shall not re-
quire the requester to make an advance
payment. Payment owed for work al-
ready completed is not an advance pay-
ment.

(4) If the Board requires a payment
under paragraph (h)(1) or (2) of this sec-
tion, the administrative time limits
prescribed in 5 U.S.C. 552(a)(6) for the
processing of an initial request or an
appeal, and the permissible extensions
of such limits, shall be deemed not to
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begin to run until the Board has re-
ceived payment of the assessed fee.

(i) Form of payment. Payment of fees
shall be made by check or money order
payable to the Treasurer of the United
States. The payment shall be for-
warded to the Board.

(J) Other statutes specifically providing
for fees. The fee schedule in this section
does not apply with respect to the
charging of fees under a statute specifi-
cally providing for setting the level of
fees for particular types of records.

§1502.11 Exemptions.

(a) General. Pursuant to 5 U.S.C.
552(b), the disclosure requirements of 5
U.S.C. 552 and this part do not apply to
certain matters which are:

(1) Specifically authorized under cri-
teria established by an Executive order
to be kept secret in the interest of na-
tional defense or foreign policy and
that are in fact properly classified pur-
suant to such Executive order;

(2) Related solely to the internal per-
sonnel rules and practices of the Board;

(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C.
552(b)), provided that such statute re-
quires that the matters be withheld
from the public in such a manner as to
leave no discretion on the issue or es-
tablishes particular criteria for with-
holding or refers to particular types of
matters to be withheld;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Inter-agency or intra-agency
memorandums or letters which would
not be available by law to a party
other than an agency in litigation with
the Board, including, but not limited
to, records of deliberations of the
Board other than meetings held pursu-
ant to 12 U.S.C. 1441a(a)(10);

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:

(i) Could reasonably be expected to
interfere with enforcement proceed-
ings;
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(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and in
the case of a record or information
compiled by criminal law enforcement
authority in the course of a criminal
investigation or by an agency conduct-
ing a lawful national security intel-
ligence investigation, information fur-
nished only by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual;

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(b) Other law enforcement records. The
Board may also withhold disclosure of
records pursuant to 5 U.S.C. 552(c).

(c) Segregable portions of record. Any
reasonably segregable portion of a
record shall be provided to any person
requesting such record after deletion of
the portions which are exempt. Reason-
ably segregable nonexempt portions of
a record are those:

(1) Whose meaning is not distorted by
deletion;

(2) That are sufficient to be intelligi-
ble and useful to the requester; and

(3) From which a skillful and knowl-
edgeable person could not reconstruct
any exempt information.
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(d) Computer information. Information
stored in a computer that can be seg-
regated only by creating an informa-
tion retrieval program is not consid-
ered reasonably segregable.

§1502.12 Preservation of records.

The Board shall preserve all cor-
respondence relating to the requests it
receives under this part, and all
records processed pursuant to such re-
quests, until such time as the destruc-
tion of such correspondence and
records is authorized pursuant to Title
44 of the United States Code. Under no
circumstances shall records be de-
stroyed while they are the subject of a
pending request, appeal, or lawsuit
under the Freedom of Information Act.

PART 1503—PRIVACY ACT
PROCEDURES

Sec.

1503.1 Purpose and scope.

1503.2 Definitions.

1503.3 Procedures for determining if an indi-
vidual’s records are contained in a sys-
tem of records.
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1503.5 Disclosure of requested records.

1503.6 Special procedure: Medical records.
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U.S.C.

§1503.1 Purpose and scope.

The purpose of this part is to estab-
lish regulations implementing the pro-
visions of the Privacy Act with regard
to access to and review of personal in-
formation in systems of records main-
tained by the Board.

§1503.2 Definitions.

As used in this part, the following
terms shall have the following mean-
ings:

§1503.3

(a) Board means the Thrift Depositor
Protection Oversight Board.

(b) Business day means any day other
than a Saturday, Sunday, or legal Fed-
eral public holiday.

(c) Guardian means the parent of a
minor individual or the legal guardian
of an individual who has been declared
to be incompetent due to physical or
mental incapacity or age by a court of
competent jurisdiction.

(d) Individual means a natural person
who is either a citizen of the United
States or an alien lawfully admitted
for permanent residence.

(e) Maintain means maintain, collect,
use, disseminate, or control.

(f) Privacy Act means the Privacy Act
of 1974, as amended, 5 U.S.C. 552a.

(g9) Privacy Officer means an officer or
employee of the Board designated by
the President of the Board to imple-
ment the Privacy Act in accordance
with this part.

(h) Record means any item, collec-
tion, or grouping of information about
an individual maintained by the Board
that contains his or her name, or the
identifying number, symbol, or other
identifying particular assigned to the
individual.

(i) Routine use means, with respect to
the disclosure of a record, the use of
such record for a purpose which is com-
patible with the purpose for which it
was collected or created.

(J) System of records means a group of
any records under the control of the
Board from which information is re-
trievable by the name of the individual
or some identifying number, symbol, or
other identifying particular assigned to
the individual.

(k) Vice President means a Vice Presi-
dent of the Board designated by the
President of the Board to review ac-
tions and determinations of the Pri-
vacy Officer and to take action on be-
half of the Board with respect to ap-
peals under this part.

§1503.3 Procedures for determining if
an individual's records are con-
tained in a system of records.

(a) An individual or his or her guard-
ian desiring to know if a specific sys-
tem of records maintained by the
Board contains a record pertaining to
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such individual shall address an in-
quiry in writing to the Privacy Officer,
Oversight Board, 1777 F Street, NW.,
Washington, DC 20232. Notwithstanding
the preceding sentence, an individual
employed by the Board is not required
while so employed to make such in-
quiry in writing. The written inquiry
shall:

(1) Identify the system of records
maintained by the Board or reasonably
describe the type of record in sufficient
detail to permit the Privacy Officer to
identify an existing system of records;
and

(2) Identify the individual making
the inquiry or on whose behalf the in-
quiry is made. The Privacy Officer may
require such information concerning
the identity or authority of an individ-
ual or guardian as the Privacy Officer
deems appropriate, as provided under
§1503.4(b).

(b) The Privacy Officer shall ordi-
narily inform an inquirer whether a
system of records described in the writ-
ten inquiry contains a record pertain-
ing to an individual within ten busi-
ness days following receipt of the in-
quiry. If the Privacy Officer is unable
to respond to a written inquiry within
ten business days following its receipt,
the Privacy Officer shall inform the in-
quirer of the reasons for delay and the
anticipated date of response.

(c) An affirmative response shall de-
scribe or reference the procedures to be
followed in order to gain access to a
record.

§1503.4 Requests for
records.

(a) Requests by or on behalf of an in-
dividual for access to records pertain-
ing to such individual in a system of
records shall be submitted in writing
to the Privacy Officer, Thrift Depositor
Protection Oversight Board, 1777 F
Street, NW., Washington, DC 20232, in
accordance with the requirements of
paragraph (b) of this section. The writ-
ten request may be mailed, or pre-
sented in person on a business day be-
tween 9 a.m. and 5 p.m. to the Privacy
Officer at the offices of the Board spec-
ified in the preceding sentence. The
written request and the envelope (if the
request is mailed) shall be clearly
marked ‘“‘Privacy Act Request.”” Not-

disclosure of
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withstanding the first sentence of this
paragraph (a), an individual employed
by the Board is not required while so
employed to request access to his or
her records in writing.

(b) Each written request shall be
dated and signed and shall include:

(1) The name, address, and telephone
number of the person signing the re-
quest;

(2) The name, address, and telephone
number of the individual to whom a re-
quested record pertains, if such individ-
ual is not the person signing the re-
quest, with evidence of authority to
act on behalf of the record subject;

(3) Verification of identity, by pro-
viding a document, such as a photo-
copy of a driver’s license, bearing the
signature of the person signing the re-
quest.

(4) Certified or authenticated copies
of documents establishing parentage or
guardianship if the request is made by
the guardian of the individual to whom
the requested record pertains;

(5) A statement that the individual
whose records are requested is a citizen
of the United States or an alien law-
fully admitted for permanent residence
in the United States; and

(6) The name and location of the sys-
tem of records in which the requested
records are contained.

(c) An individual who appears in per-
son at the offices of the Board to sub-
mit a written request for access to his
or her records shall present two forms
of identification, such as a driver’s li-
cense, birth certificate, or employment
identification card, sufficient to estab-
lish his or her identity.

(d) Unless a requested record is pub-
licly available pursuant to the Free-
dom of Information Act, 5 U.S.C. 552,
the Privacy Officer may require certifi-
cation by a notary public attesting to
the identity of a requesting individual
or other evidence establishing the iden-
tity of the requesting individual as a
condition of making available or re-
leasing a copy of a record pertaining to
such individual. If a request is made by
a guardian or another person acting on
behalf of the individual, the Privacy
Officer may require appropriate evi-
dence of authority to act on behalf of
the individual whose records are re-
quested.
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(e) Requests by or on behalf of an in-
dividual for an accounting made pursu-
ant to 5 U.S.C. 552a(c) of previous dis-
closures of records pertaining to such
individual in a system of records shall
also be made and processed in accord-
ance with paragraphs (a) through (d) of
this section.

§1503.5 Disclosure of
records.

(@) The Privacy Officer shall ordi-
narily respond to a request for access
to records or an accounting of previous
disclosures within ten business days
following receipt of a request. If the
Privacy Officer is unable to respond
within ten business days following re-
ceipt of a request, the Privacy Officer
shall inform the requester within ten
business days following receipt of a re-
quest of the reasons for delay and the
anticipated date of response.

(b) The Privacy Officer, in responding
to a request for access to records, shall
inform the requester:

(1) Whether or not a requested record
is maintained by the Board in a system
of records;

(2) Whether or not access will be
granted;

(3) If access is granted, of a reason-
able time, place, and procedure for pro-
viding access to and copies of the re-
quested records;

(4) Of any fees that may be required
pursuant to §1503.11;

(5) Of any additional information
that may be required as a condition of
granting access; and

(6) If access to a record is denied, the
reason or reasons for denial and the
procedures for obtaining a review of
such denial.

(c) The requester of records may be
accompanied in the inspection and dis-
cussion of such records by a person
chosen by the requester, provided that
the requester submits a written and
signed statement authorizing the pres-
ence of such person during such inspec-
tion and discussion.

requested

§1503.6 Special Medical

records.

Medical records requested pursuant
to §1503.4 will be disclosed to the re-
quester unless the disclosure of such
records directly to the requester, in the

procedure:

§1503.7

judgment of the Privacy Officer, could
have an adverse effect upon the re-
quester. In such case, such information
will be forwarded to a licensed physi-
cian named by the requester.

§1503.7 Requests for amendment of
records.

(a) An individual or his or her guard-
ian may request amendment of records
pertaining to such individual in accord-
ance with the requirements of this sec-
tion. Such request shall be in writing
and shall be submitted to the Privacy
Officer, Thrift Depositor Protection
Oversight Board, 1777 F Street, NW,
Washington, DC 20232, by mail, or in
person on a business day between 9
a.m. and 5 p.m. The written request
and the envelope (if the request is
mailed) shall be clearly marked “‘Pri-
vacy Act Record Amendment.”’

(b) Each request shall be dated and
signed and shall:

(1) lIdentify the system of records
containing the record for which amend-
ment or connection is requested;

(2) Specify the record requested to be
amended or corrected;

(3) Specify requested additions and
deletions;

(4) State the reasons for each re-
quested amendment or correction, with
appropriate supporting information or
documentation; and

(5) ldentify the requester, referring
specifically to any previous written re-
quest for access submitted pursuant to
§1503.4 or providing the documentation
concerning the individual and his or
her guardian required by §1503.4(b).

(c) An individual who appears in per-
son at the offices of the Board to sub-
mit a written request for amendment
or correction of his or her records shall
present two forms of identification
such as a driver’s license, birth certifi-
cate, or employment identification
card, sufficient to establish his or her
identity.

(d) The Privacy Officer may require
additional evidence of the identity or
authority of the requester.

(e) This section does not authorize or
permit collateral attack upon the re-
sults or findings of a previous judicial
or administrative proceeding.
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§1503.8 Board review of requests for
amendment of records.

(@) The Privacy Officer shall ac-
knowledge in writing the receipt of a
request made pursuant to §1503.7 with-
in two business days of such receipt.
Such acknowledgment may include a
request for additional information nec-
essary for a decision concerning the re-
quested amendment of a record.

(b) The Privacy Officer shall prompt-
ly review each request made pursuant
to §1503.7 in light of relevant criteria of
the Privacy Act, including, but not
limited to, 5 U.S.C. 552a(e) (1) and (5).

(c) Upon completion of such review,
the Privacy Officer shall direct amend-
ment of the record as requested, giving
notice of such action to the requester,
or immediately notify the requester
that the request for amendment of a
record is denied. If an accounting of
disclosures of such record has been
made pursuant to 5 U.S.C. 552a(c), any
person or agency listed in such ac-
counting shall be informed of any
amendment.

(d) If a request made pursuant to
§1503.7 is denied in whole or in part,
the Privacy Officer shall inform the re-
quester of the reasons for such denial,
the procedures for obtaining a review
of such denial, and the name and busi-
ness address of the Vice President.

§1503.9 Appeal of initial adverse de-
terminations on access or amend-
ment.

(a) A requester may appeal the denial
of a request made pursuant to §1503.4
or §1503.7 in accordance with the provi-
sions of this section.

(b) An appeal shall be submitted in
writing to the Secretary, Thrift De-
positor Protection Oversight Board,
1777 F Street, NW., Washington, DC
20232, within 60 days following issuance
of notice of a denial. The written ap-
peal and the envelope in which it is
mailed shall be clearly marked “‘Pri-
vacy Act Appeal.”” The written appeal
shall be dated and signed and shall:

(1) State clearly in summary form
the request that was denied, attaching
a copy of the Privacy Officer’s notice of
denial or giving the date of such no-
tice; and

(2) Set forth the reasons why the re-
quester believes that access to a record
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should be granted or a record should be
amended.

(c) The Vice President shall complete
review of an appeal and, with the ad-
vice of the General Counsel to the
Board, make a final determination
within 30 business days following the
date on which review is requested un-
less, for good cause shown, the Presi-
dent of the Board extends such period.
A requester shall be promptly notified
of an extension of the review period
and the reasons therefor. The Vice
President shall promptly give notice to
the requester of the determination to
grant access to a record, to amend a
record as requested, or to affirm an ini-
tial adverse determination.

(d) If on appeal a request for access
to a record made pursuant to §1503.4 is
granted, the Vice President’s notice
shall provide the information described
in §1503.5(b) (3) and (4). If the initial de-
nial of such request is affirmed, the
Vice President’s notice shall include a
statement of the reasons for such de-
termination and advise the requester of
the provisions of the Privacy Act con-
cerning judicial review of such deter-

mination, as set forth in 5 U.S.C.
552a(g).
(e)(1) If on appeal a request for

amendment of a record made pursuant
to §1503.7 is granted, the Vice Presi-
dent shall direct amendment of the
record as requested, and the Vice Presi-
dent’s notice shall so inform the re-
quester. If an accounting of disclosures
of the record has been made pursuant
to 5 U.S.C. 552a(c), any person or agen-
cy listed in the accounting shall be in-
formed of the amendment.

(2) If the initial adverse determina-
tion of a request pursuant to §1503.7 is
affirmed, the Vice President’s notice
shall:

(i) Confirm, amplify, or modify the
statement of reasons given by the Pri-
vacy Officer for denial of the request;

(ii) Advise the requester of the right
to file with the Board a concise state-
ment of the requester’s reasons for dis-
agreeing with the determination not to
amend a record in accordance with the
request, as provided by 5 U.S.C.
552a(d)(3); and

(iii) Advise the requester of the pro-
visions of the Privacy Act concerning
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judicial review of the determination, as
set forth in 5 U.S.C. 552a(g).

(f) If a requester seeking amendment
of a record (‘““disputed record’) files a
concise statement of disagreement pur-
suant to 5 U.S.C. 552a(d)(3) and para-
graph (e)(2)(ii) of this section, a copy of
such statement shall be provided by
the Board to any person or agency to
whom the disputed record is disclosed
subsequent to the filing of the request-
er’s concise statement of disagreement.
If an accounting of previous disclosures
of such disputed record has been made
pursuant to 5 U.S.C. 552a(c), a notation
of the disagreement shall be provided
by the Board to any person or agency
listed in such accounting. If deemed
appropriate by the President of the
Board, a concise statement of the
Board’s reasons for not amending the
disputed record shall also be provided
to any person or agency to whom the
disputed record is disclosed subsequent
to the filing of the requester’s concise
statement of disagreement.

§1503.10 Disclosure of a record to a
person other than the individual to
whom it pertains.

(a) Except as provided in paragraph
(b) of this section, the Board shall not
disclose by any means of communica-
tion any record contained in a system
of records to any person or agency ex-
cept with the prior written consent of
the individual to whom the record per-
tains or of his or her guardian.

(b) The restrictions on disclosure in
paragraph (a) of this section do not
apply to disclosure:

(1) To those officers and employees of
the Board who have a need for the
record in the performance of their du-
ties;

(2) Required under the Freedom of In-
formation Act, 5 U.S.C. 552;

(3) For a routine use;

(4) To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to the provisions of title 13,
United States Code;

(5) To a recipient who has provided
the Board with advance adequate writ-
ten assurance that the record will be
used solely as a statistical research or
reporting record, the record to be

§1503.11

transferred in a form that is not indi-
vidually identifiable;

(6) To the National Archives and
Records Administration as a record
which has sufficient historical or other
value to warrant its continued preser-
vation by the United States Govern-
ment, or for evaluation by the Archi-
vist of the United States or the des-
ignee of the Archivist to determine
whether the record has such value;

(7) To another agency or to an instru-
mentality of any governmental juris-
diction within or under the control of
the United States for a civil or crimi-
nal law enforcement activity if the ac-
tivity is authorized by law, and if the
head of the agency or instrumentality
has made a written request to the
Board specifying the particular portion
desired and the law enforcement activ-
ity for which the record is sought;

(8) To a person pursuant to a showing
of compelling circumstances affecting
the health or safety of an individual if,
upon such disclosure, notification is
transmitted to the last known address
of such individual,

(9) To either House of Congress, or, to
the extent of matter within its juris-
diction, any committee or subcommit-
tee thereof, any joint committee of
Congress, or subcommittee of any joint
committee;

(10) To the Comptroller General, or
any of his authorized representatives,
in the course of the performance of the
duties of the General Accounting Of-
fice;

(11) Pursuant to the order of a court
of competent jurisdiction; or

(12) To a consumer reporting agency
in accordance with 31 U.S.C. 3711(f).

§1503.11 Fees.

(a) Records disclosed to requesters
pursuant to the Privacy Act and this
part shall be duplicated at a cost of
$0.10 per page, except as follows:

(1) If the Privacy Officer determines
that access to a record may be provided
only by furnishing a copy of the record,
no fee will be charged for the first copy
of the record or any portion thereof;

(2) If duplication fees do not exceed $2
for one request, the fees will be waived,;
and
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(3) If the Privacy Officer determines
it to be in the public interest, the Pri-
vacy Officer may waive any duplica-
tion fees.

(b) Requesters will not be charged for
search or review of a record.

(c) If it is anticipated that duplica-
tion fees will exceed $25, the requester
shall be notified promptly, and process-
ing of the request shall be suspended
until an agreement to pay the re-
quested fees has been provided by the
requester.

§1503.12 Exception.

Nothing in this part shall allow ac-
cess to any information compiled in
reasonable anticipation of a civil ac-
tion or proceeding.

PART 1505—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

Subpart A—General Provisions

Sec.

1505.1 Purpose and scope.

1505.2 Definitions.

1505.3 Designated agency ethics official and
alternate.

1505.4 Employee responsibility, counseling,
and distribution of regulation.

1505.5 Sanctions and remedial actions.

1505.6 Review of remedial actions.

Subpart B—Ethical and Other Conduct and
Responsibilities of Employees

1505.7 General rules.

1505.8 Gifts, entertainment,
loans.

1505.9 Travel expenses.

1505.10 Use of official information.

1505.11 Lectures, speeches, and manuscripts.

1505.12 Employment of relatives.

1505.13 Use of property and resources owned
or controlled by the Board or RTC.

1505.14 Indebtedness, gambling, and other
conduct.

favors, and

Subpart C—Financial Interests and
Obligations; Outside Employment

1505.15 General rules.

1505.16 Extensions of credit.

1505.17 Securities of insured depository in-
stitutions.

1505.18 Other investments.

1505.19 Purchase of assets of institutions in
conservatorship or receivership.

1505.20 Purchase of Board or RTC property.

1505.21 Providing goods or services to the
Board or RTC.

1505.22 Outside employment and other ac-
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tivity.
1505.23 Employment of family members by
persons other than the Board or RTC.

Subpart D—Confidential Statements of Em-
ployment and Financial Interests; Pub-
lic Financial Disclosure Reports; and
Report of Employment Upon Resigna-
tion

1505.24 Confidential statement of employ-
ment and financial interests.

1505.25 Public Financial Disclosure Reports.

1505.26 Report of employment upon resigna-
tion.

Subpart E—Limitations on Activities of
Former Employees, Including Special
Government Employees

1505.27 Limitations on representation.

1505.28 Limitations on aiding or advising.

1505.29 Consultation as to propriety of ap-
pearance before the Board or RTC.

1505.30 Suspension of appearance privilege.

Subpart F—Ethical and Other Conduct and
Responsibilities of Special Government
Employees

1505.31
1505.32
1505.33
1505.34
1505.35
1505.36

General.

Applicability of 18 U.S.C. 203 and 205.

Applicability of 18 U.S.C. 207.

Applicability of 18 U.S.C. 208.

Use of Board employment.

Use of inside information.

1505.37 Coercion.

1505.38 Advice on rules of conduct and con-
flicts of interest statutes.

1505.39 Disclosure of employment and finan-
cial interests.

Subpart G—Competence, Experience, In-
tegrity, and Fitness of Resolution Trust
Corporation Employees

1505.40 Minimum competence, experience,
integrity, and fitness requirements for
Resolution Trust Corporation employees.

AUTHORITY: 12 U.S.C. 1441a(a)(13) and (p)(2);
5 CFR part 735.

SOURCE: 55 FR 5358, Feb. 14, 1990, unless
otherwise noted.

Subpart A—General Provisions

§1505.1 Purpose and scope.

(@) This part establishes the stand-
ards of responsibility and conduct for
all employees of the Oversight Board.

(b) The following subject areas are
covered:

(1) Subpart A of this part provides
the definitions to be applied in imple-
menting these standards and sets forth
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general procedures on employee re-
sponsibilities, counseling, distribution
of the regulation, sanctions, and reme-
dial actions;

(2) Subpart B of this part sets forth
basic conflict of interest rules on re-
ceiving gifts, entertainment, favors,
loans, and travel expenses and rules of
conduct on speaking, publications, em-
ployment of relatives, use of Board and
RTC property, and indebtedness and
gambling applicable to all employees;

(3) Subpart C of this part contains
rules on credit, investments, purchase
of Oversight Board and Resolution
Trust Corporation property and assets
in conservatorship or receivership, out-
side employment, and employment of
family members applicable to all em-
ployees;

(4) Subpart D of this part requires re-
ports of financial interests and employ-
ment;

(5) Subpart E of this part sets forth
rules on representing others before the
Oversight Board and Resolution Trust
Corporation;

(6) Subpart F of this part prescribes
rules for special government employ-
ees; and

(7) Subpart G of this part requires
the Resolution Trust Corporation to
prescribe policies and procedures set-
ting forth minimum standards of com-
petency, experience, integrity, and fit-
ness for its employees.

§1505.2 Definitions.

For the purposes of this part:

(a) Affiliate means any depository in-
stitution holding company, of which an
insured bank or insured savings asso-
ciation is a subsidiary and any other
subsidiary of such depository institu-
tion holding company. Any entity
which is a subsidiary of an insured
bank or insured savings association
shall be deemed to be an affiliate of
that insured bank or insured savings
association.

(b) Appearance means an individual’s
physical presence before the United
States, including the Board or RTC, in
any formal or informal setting or con-
veyance of material to the United
States in connection with a formal pro-
ceeding or application. A communica-
tion is broader than an appearance and

§1505.2

includes, for example, correspondence
or telephone calls.

(c) Assisted entity means (1) any in-
sured depository institution which has
received financial assistance from the
RTC to prevent its failure, (2) any in-
sured depository institution resulting
from a merger or consolidation with
any insured depository institution de-
scribed in paragraph (k) of this section,
or (3) any parent depository institution
holding company of an insured deposi-
tory institution described in paragraph
(k) of this section; Provided, that an on-
going financial relationship, including,
but not limited to, the repayment of a
loan, the servicing of assets, or the ex-
istence of stock or warrants, exists be-
tween such insured depository institu-
tion or insured depository institution
holding company and the RTC.

(d) Assuming entity means any insured
depository institution or insured de-
pository institution holding company
which has entered into a transaction
with the RTC to purchase some or all
of the assets and assume some or all of
the liabilities of a failed insured depos-
itory institution for a period of one
year following the closing of such
failed insured depository institution.

(e) Board means the Oversight Board.

(f) Chairperson means the Chairperson
of the Board.

(g) Covered employee means any en-
tity or employee required to file a con-
fidential statement of employment and
financial interests pursuant to
§1505.24(a) or a public Financial Disclo-
sure Report (SF 278) pursuant to
§1505.25.

(h) Dependent child means a son,
daughter, stepson, or stepdaughter who
either:

(1) Is unmarried, under 21, and living
in the employee’s household; or

(2) Has received over half of his or
her support from the employee in the
preceding calendar year.

(i) Employee means any member, offi-
cer, employee of the Board, including
any personnel detailed from any execu-
tive department or agency, or individ-
ual who, pursuant to a contract or any
other arrangement, performs functions
or activities of the Oversight Board or
RTC, under the direct supervision of an
officer or employee of the Board or
RTC. The term does not include special
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government employees or independent
contractors retained by the RTC whose
conduct is regulated under 12 CFR part
1506.

(J) Independent contractor means the
individual or entity whose work prod-
uct is supervised by the Oversight or
RTC, but whose employees do not per-
form functions or activities of the
Board or RTC, under the direct super-
vision of board or RTC employees.

(k) Insured depository institution
means any bank or savings association
the deposits of which are insured by a
federal deposit insurance fund adminis-
tered by the FDIC.

() FIRREA means the Financial In-
stitutions Reform, Recovery, and En-
forcement Act of 1989, Pub. L. 101-73 of
August 9, 1989 (103 Stat. 183).

(m) Member of the employee’s imme-
diate household means a person who is
related to the employee by blood, mar-
riage, or adoption and who resides in
the same household as the employee.

(n) Person means an individual, in-
sured depository institution, corpora-
tion, company, association, partner-
ship, firm, society, or any other organi-
zation or institution.

(o) President means the President and
Chief Executive Officer of the Board or
his or her delegate.

(p) RTC means the Resolution Trust
Corporation.

(q) Security means any note, stock,
treasury stock, bond, debenture, cer-
tificate of interest or participation in
any profit-sharing agreement, pre-or-
ganization certificate or subscription,
investment contract, voting trust cer-
tificate, or, in general, any interest or
instrument commonly known as a se-
curity, but does not include a deposit.

(r) Senior employee means any mem-
ber or other officer or employee of the
Oversight Board named in or des-
ignated by the Director of the Office of
Government Ethics pursuant to 18
U.S.C. 207(d).

(s) Special government employee means
any employee performing temporary
duties either on a full time or intermit-
tent basis, with or without compensa-
tion, for a period estimated not to ex-
ceed 130 days during any period of 365
consecutive days. Independent mem-
bers of the Oversight Board and mem-
bers of the National and Regional Advi-

12 CFR Ch. XV (1-1-98 Edition)

sory Boards who perform duties on this
basis will be special government em-
ployees.

(t) Subsidiary means a company the
voting stock of which is 50 percent or
more owned or controlled by another
company.

§1505.3 Designated agency ethics offi-
cial and alternate.

(a) The Board’s ethics program shall
be coordinated and managed by the
Designated Agency Ethics Official
(hereinafter referred to as the DAEO)
who will be appointed by the Oversight
Board.

(b) An Alternate Designated Agency
Ethics Official (hereinafter referred to
as the Alternate DAEO) will also be ap-
pointed by the Board, to act for the
DAEO when he or she is unavailable.
When acting for the DAEO, the Alter-
nate DAEO may perform all of the du-
ties and functions of the DAEO. All ref-
erences in these regulations to the
DAEO shall mean the Alternate DAEO
whenever he or she is acting for the
DAEO.

§1505.4 Employee responsibility, coun-
seling, and distribution of regula-
tion.

(a) Each employee is responsible for
being familiar with and complying
with the provisions of this part. The
DAEO shall be available for counseling
and guidance as to the statutes and
regulations affecting employee respon-
sibility and conduct, including inter-
pretation of this part.

(b) The DAEO shall assure that a
copy of this part is provided to each
new Board employee within 30 days of
commencement of employment and
each such employee shall complete and
file a certification acknowledging re-
ceipt of the regulations. The DAEO
shall annually distribute a reminder of
the basic provisions of this part to each
employee.

(c) An employee who believes that
any assignment to a matter may result
in a conflict of interest or the appear-
ance of a conflict of interest shall re-
port immediately all relevant facts to
his or her immediate supervisor.
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remedial ac-

§1505.5 Sanctions and
tions.

(a) Any violation of this part by an
employee, or special government em-
ployee, may be cause for disciplinary
or remedial action, which may be in
addition to any penalty prescribed by
law.

(b) Disciplinary action may include,
but is not limited to, an oral or written
warning or admonishment, reprimand,
suspension, or removal from office.

(c) Remedial action may include di-
vestment of conflicting interests,
change in assigned duties, or disquali-
fication from a particular assignment
or a particular matter.

(d) Unless there is a request for re-
view, pursuant to §1505.6, of an order of
remedial action, such order of remedial
action, other than disqualification,
shall take effect 20 days after receipt of
notice thereof, and disqualification
shall take effect immediately. Any
order of remedial action reviewed and
approved pursuant to §1505.6 shall take
effect immediately upon receipt of no-
tice of the determination of the Presi-
dent.

§1505.6 Review of remedial actions.

When remedial action is ordered pur-
suant to §1505.5, the affected Board em-
ployee, or special government em-
ployee, may request the President to
review such order. Any request for re-
view shall be made in writing, within
20 days of receipt of notice of the order,
and shall contain a statement of rea-
sons for such request. The President
will promptly review the matter and
provide a written determination which
shall be final.

Subpart B—Ethical and Other
Conduct and Responsibilities
of Employees

§1505.7 General rules.

Employees are expected to maintain
high standards of honesty, integrity,
impartiality, and conduct and to avoid
misconduct and conflicts of interest, or
the appearance of conflicts of interest.
No employee shall engage in any ac-
tion, whether or not specifically pro-
hibited by this part, which might re-
sult in, or create the appearance of:

§1505.8

(a) Using public office for private
gain;

(b) Giving preferential treatment to
any person;

(c) Impeding the Board’s or RTC’s ef-
ficiency or economy;

(d) Losing complete independence or
impartiality;

(e) Making a Board decision outside
official channels; or

(f) Adversely affecting the public’s

confidence in the integrity of the

Board or RTC.

§1505.8 Gifts, entertainment, favors,
and loans.

(a) Except as provided in paragraph
(b) of this section, no employee may so-
licit or accept, for himself or herself or
for another person, directly or indi-
rectly, any gift, gratuity, favor, enter-
tainment, loan, or other thing of mone-
tary value from a person who:

(1) Has or seeks contractual or other
business or financial relationships with
the Board or RTC;

(2) Is supervised or regulated by any
federal financial regulatory agency;?

(3) Has interests that may be sub-
stantially affected by the performance
or nonperformance of the employee’s
official duties; or

(4) Is an officer, director, or employee
of any insured depository institution
or trade organization comprised of
members who seek to do business with
the Board or RTC.

(b) The prohibition of paragraph (a)
of this section do not apply:

(1) To the solicitation or acceptance
of anything of monetary value from a
friend, parent, spouse, child, or other
close relative where it is clear from the
circumstances that personal or family
relationship rather than the business
of the persons concerned are the moti-
vating factors;

(2) To the acceptance of unsolicited
advertising or promotional material
such as pens, pencils, note pads, cal-
endars, and other items of nominal
value;

1A professional, trade, or business associa-
tion, a substantial majority of whose mem-
bers are regulated by or do or seek to do
business with the Board or RTC or any fed-
eral financial regulatory agency, is itself a
prohibited source for purposes of this sec-
tion. (Memorandum 87 x 13, OGE, issued 1987)
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(3) Except as otherwise provided in
§1505.16, to the acceptance of loans
from insured depository institutions or
other financial institutions on the cus-
tomary terms and conditions offered to
the general public;

(4) To the acceptance of food, refresh-
ments, and accompanying entertain-
ment of nominal value on infrequent
occasions in the ordinary course of a
conference, meeting, or other function
at which an employee is properly in at-
tendance in his or her official capacity;
and

(5) To the acceptance of food, refresh-
ments, and accompanying entertain-
ment of nominal value offered in the
course of a group function or widely at-
tended gathering at which the attend-
ance of the employee is in the interest
of the Board.

(c) Whenever an employee receives a
gift or other item of monetary value
the acceptance of which is prohibited
by paragraph (a) of this section, or
whenever a gift or other item of mone-
tary value is received from a source
other than a source described in para-
graph (a) of this section and is given
because of the employee’s official posi-
tion or in conjunction with official du-
ties carried out by the employee, the
employee shall notify the DAEO within
ten days of receipt of such gift or item.
The gift or item shall be promptly re-
turned to the sender or otherwise dis-
posed of as directed by the DAEO. The
cost of returning such gift or item
shall be borne by the Board.

(d) An employee may not solicit a
contribution from another employee
for a gift to an official superior, make
a donation as a gift to an official supe-
rior, or accept a gift from an employee
receiving less pay than himself or her-
self, unless it is a voluntary gift or do-
nation of nominal value made on a spe-
cial occasion such as marriage, illness,
or retirement.

(e) An employee may not request or
accept a gift, present, or decoration
from a foreign government, except as
permitted by law.

(f) Procurement officials shall not,
during the conduct of a procurement of
goods or services under the Federal
Procurement laws and regulations,
knowingly solicit or accept any money,
gratuity, or other thing of value from
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any officer, employee, representative,
agent, or consultant of any competing
contractor for such procurement.

§1505.9 Travel expenses.

(a) Expenses of travel, lodging, and
subsistence incurred by an employee
while on official duty shall be paid for
or reimbursed by the Board and an em-
ployee shall not accept payment or re-
imbursement for such expenses from
any private source except as provided
in this §1505.9(d).

(b) On rare occasions where there is
no practical alternative to acceptance,
an employee may accept travel, lodg-
ing, or subsistence from a private
source while on official duty. The em-
ployee must report the acceptance,
value, and circumstances thereof to his
or her immediate supervisor and the
DAEO within 30 days of such accept-
ance. When appropriate, the Board will
reimburse the private source for the
fair market value of such travel, lodg-
ing, or subsistence.

(c) For the purpose of this section,
‘‘subsistence’ does not include food or
refreshments accepted on infrequent
occasions in the ordinary course of an
official function or a widely attended
gathering as permitted by §1505.8 (b)(4)
and (b)(5).

(d) Under the provisions of 5 U.S.C.
4111, an employee may accept reim-
bursement for travel, lodging, or sub-
sistence expenses from an organization
which is exempt from taxation under 26
U.S.C. 501(c)(3), if no U.S. Government
payment or reimbursement is made for
the expense, and acceptance does not
result in, or create the appearance of, a
conflict of interest; and in the case of
employees who are permanent employ-
ees of any executive department or
agency, being utilized by the Board on
a reimbursable basis, where acceptance
would be consistent with the other fed-
eral agency’s travel policies and regu-
lations.

§1505.10 Use of official information.

(a) Except as permitted in §1505.11,
an employee may not, directly or indi-
rectly, use or allow the use of informa-
tion which is obtained as a result of his
or her Board employment but which is
not available to the general public in
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order to engage in any financial trans-
action or to further a private interest.

(b) An employee may not maintain,
disclose, or otherwise use information
in a manner which violates the Privacy
Act of 1974, 5 U.S.C. 552a.

(¢) An employee may not disclose
confidential business information ob-
tained in the course of his or her em-
ployment or official duties except as
authorized by law. (See 18 U.S.C. 1905.)

§1505.11 Lectures, speeches, and
manuscripts.
(@) No employee shall publish any

material or speak before insured depos-
itory institutions or public organiza-
tions on matters involving the Board
or RTC unless the employee receives
prior approval, and prior clearance of
material to be published, by the Presi-
dent.

(b) An employee shall not use his or
her official title without specific writ-
ten approval of the President. An ex-
ample of title use where approval is
normally appropriate is where the em-
ployee’s Government position is re-
ferred to in biographical information
provided in conjunction with lectures,
speeches, and manuscripts.

(c) An employee shall not use in any
teaching, lecturing, speaking, or writ-
ing engagement information obtained
as a result of his or her Board employ-
ment unless the information is avail-
able to the general public or the Presi-
dent gives authorization for such use,
upon the determination that the use of
the information is in the public inter-
est.

(d) No employee may receive any
compensation, honorarium, or other
thing of monetary value for any
speech, lecture, publication, or similar
engagement, the subject matter of
which relates specifically to matters
involving the Board or RTC or contains
information that is not otherwise
available to the general public. No em-
ployee may accept an honorarium of
more than $2,000 for any appearance,
speech, or article in connection with
non-board related activities. (See 2
U.S.C. 441i.) Employees appointed by
the President to full-time noncareer
positions are prohibited from receiving
any earned income from any outside

§1505.12

employment or activity. (See Execu-
tive Order 12674 of April 12, 1989.)

§1505.12 Employment of relatives.

(a) For the purposes of this section:

(1) A relative is any person related to
an Oversight Board official, an RTC of-
ficial, or a special Government em-
ployee of the Board or RTC as parent,
stepparent, child, stepchild, brother,
sister, stepbrother, stepsister, half-
brother, half-sister, spouse, uncle,
aunt, first cousin, nephew, niece, fa-
ther-in-law, mother-in-law, son-in-law,
daughter-in-law, brother-in-law, or sis-
ter-in-law.

(2) An official is any employee who
has authority to appoint, employ, pro-
mote, or advance employees or who
recommends anyone for appointment,
employment, promotion, or advance-
ment at the Oversight Board or the
RTC.

(3) A supervisor is any employee
whose position requires independent
judgment to appoint, employ, promote,
advance, assign, direct, reward, trans-
fer, suspend, discipline, remove, adjust
grievances, or furlough any person or
to recommend any such action.

(b) A Board official may not:

(1) Appoint, employ, promote, or ad-
vance any relative to a position at the
Oversight Board or the RTC;

(2) Advocate a relative’s appoint-
ment, employment, promotion, or ad-
vancement at the Oversight Board or
RTC; or

(3) Appoint, employ, promote, or ad-
vance a relative of another Oversight
Board or RTC official if such other offi-
cial has advocated the relative’'s ap-
pointment, employment, promotion, or
advancement.

(c)(1) No employee may be a super-
visor of any relative.

(2) Whenever any employee becomes
a supervisor of a relative, the employee
shall report in writing that fact to his
or her supervisor. The appropriate
management official, in consultation
with the DAEO, shall determine wheth-
er the relative’s position may be re-
moved from the scope of the super-
visor’s authority, taking into consider-
ation the nature of the supervisor’s po-
sition, the operational needs of the
work unit, and the potential for con-
flicts of interest or the appearance
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thereof. If it is determined that it is
not feasible to remove the relative’s
position from the scope of the super-
visor’s authority, the appropriate man-
agement officials shall determine
whether the relative may be assigned
to another position at the Board which
is outside the scope of the supervisor’s
authority.

§1505.13 Use of property and re-
sources owned or controlled by the
Board or RTC.

An employee shall not, directly or in-
directly, use or allow the use of any
property or resources, owned or con-
trolled by the Board or RTC for other
than officially approved activities. An
employee has a duty to protect and
conserve property, including equip-
ment, supplies, and other property en-
trusted or issued to the employee.

§1505.14 Indebtedness, gambling, and
other conduct.

(a) Indebtedness. An employee is ex-
pected to meet all just financial obliga-
tions, whether imposed by law or con-
tract. For the purpose of this section, a
“just financial obligation’ is one ac-
knowledged by the employee or re-
duced to judgement by a court or one
imposed by law such as federal, state,
or local taxes.

(b) Gambling. An employee shall not
participate in any gambling activity,
including use of gambling devices, lot-
teries, pools, games for money or prop-
erty, or numbers tickets, while on
property owned or leased by the Board
or the government, or while on duty
for the Board.

(c) Crimes and dishonesty. An em-
ployee shall not engage in criminal or
dishonest, or any other conduct preju-
dicial to the Board. Any employee who
has information indicating that an-
other employee engaged in any crimi-
nal conduct or violated any of the rules
of these Standards of Conduct shall
promptly convey such information to
the DAEO.

(d) Discrimination. An employee shall
not discriminate against any other em-
ployee, or applicant for employment,
nor exclude any person from partici-
pating in, or deny to any person the
benefits of, any program or activity ad-
ministered by the Board or RTC on the
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basis of race, color, religion, national
origin, sex, age or handicap.

(e) Political activity. Employees have
the right to vote as they may choose
and to express their opinions on all po-
litical subjects and candidates, but are
forbidden to take active part in politi-
cal management or campaigns except
as permitted by law. Prohibitions con-
cerning political activities may be
found in 5 U.S.C. 7321 et seq. (the Hatch
Act) and 18 U.S.C. 602, 603, and 607.

(f) Miscellaneous. Other provisions
with which an employee should be fa-
miliar include:

(1) The ““Code of Ethics for Govern-
ment Service,” which prescribes gen-
eral standards of conduct (Pub. L. 96-
303, 94 Stat. 855-856);

(2) Prohibitions relating to bribery,
conflicts of interest, and graft (18
U.S.C. 201 through 209);

(3) Prohibitions against disloyalty
and striking (5 U.S.C. 7311, 18 U.S.C.
1918);

(4) Prohibitions against the disclo-
sure of classified information (18 U.S.C.
798);

(5) The provision relating to the ha-
bitual use of intoxicants to excess (5
U.S.C. 7352);

(6) Prohibitions against the misuse of
a government vehicle (31 U.S.C.
1349(b));

(7) Prohibition against the misuse of
the franking privilege (i.e., prepaid
postage) (18 U.S.C. 1719);

(8) Prohibition against the use of de-
ceit in an examination or personnel ac-
tion in connection with government
employment (18 U.S.C. 1917);

(9) Prohibition against fraud or false
statements in a government matter (18
U.S.C. 1001);

(10) Prohibition against mutilating
or destroying a public record (18 U.S.C.
2071);

(11) Prohibitions against embezzle-
ment of government money or property
(18 U.S.C. 641); failing to account for
public money (18 U.S.C. 643); and em-
bezzlement of the money or property of
another person in the possession of an
employee by reason of his or her em-
ployment (18 U.S.C. 654);

(12) Prohibition against unauthorized
use of documents relating to claims
from or by the government (18 U.S.C.
285); and
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(13) Prohibition against lobbying
with appropriated funds (18 U.S.C.
1913).

Subpart C—Financial Interests and
Obligations; Outside Employment

§1505.15 General rules.

(a) No employee shall have any direct
or indirect financial interest or obliga-
tion that conflicts or appears to con-
flict with the employee’s duties and re-
sponsibilities.

(b) No employee may negotiate or
have any arrangement concerning pro-
spective employment with a person
whose financial interests may be di-
rectly and substantially affected by the
employee’s performance of his or her
Board duties and responsibilities while
the employee is personally and sub-
stantially engaged, as part of his or her
official duties, in any matter affecting
that person. (See 18 U.S.C. 208.)

(c) No employee may participate per-
sonally and substantially, by decision,
approval, disapproval, recommenda-
tion, the rendering of advice, investiga-
tion, or other action, in any matter in
which the employee, the employee’s
spouse, minor child, partner, or organi-
zation in which the employee serves as
an officer, director, trustee, partner, or
employee, has a financial interest
(other than a deposit in an insured de-
pository institution). (See 18 U.S.C.
208.)

(d) No partner of an employee or a
special government employee may act
as agent or attorney for any person
other than the United States before the
Board or RTC in a matter in which the
employee participates or has partici-
pated, personally and substantially, by
decision, approval, disapproval, rec-
ommendation, the rendering of advice,
investigation, or otherwise or which is
the subject of the employee’s official
responsibility. (See 18 U.S.C. 207.)

(e) An employee shall disqualify him-
self or herself from participation in
any matter in which he or she has a fi-
nancial interest by notifying his or her
supervisor and the DAEO in writing of
such matter and financial interest.

(f) The prohibitions of paragraphs (a),
(b), (c), and (e) of this section shall not
apply if the employee receives the
prior written determination by the
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President, after consultation with the
DAEO and the Office of Government
Ethics, that the interest is not so sub-
stantial as to be deemed likely to af-
fect the integrity of the employee’s
services to the Board. (See 18 U.S.C.
208(b)(1).)

§1505.16 Extensions of credit.

Unless the credit is extended through
the use of a credit card under the same
terms and conditions as are offered to
the general public and the total line of
credit from any one institution does
not exceed $10,000:

(a) Covered employees may not
knowingly, directly or indirectly, ac-
cept or become obligated on any exten-
sion of credit from any institution
which the RTC manages as conservator
or an assisted or assuming entity, for
as long as the institution remains in
conservatorship or one year following
the end of the RTC’s involvement with
the assisted or assuming entity. Such
an institution will hereafter be referred
to as a ‘“prohibited creditor’”. The
DAEO for the Oversight Board will
maintain a list of “‘prohibited credi-
tors’” for review by Oversight Board
employees. An employee’s knowledge
that he was accepting or becoming ob-
ligated on an extension of credit from
such an institution can be presumed if
the institution was on the list of pro-
hibited institutions and the employee
had a reasonable opportunity to review
the list prior to accepting or becoming
obligated on an extension of credit
from such an institution.

(b) If the adoption of this regulation,
change in marital status, commence-
ment of employment, or an action af-
fecting the status of the creditor? re-
sults in an extension of credit prohib-
ited by paragraph (a) of this section,
such extension of credit may be re-
tained by the covered employee if it is
liqguidated under its original terms,
without renegotiation. If an otherwise

2Such actions include, but are not limited
to, mergers, acquisitions, transactions under
section 13 of the Federal Deposit Insurance
Act (12 U.S.C. 1823) or similar actions beyond
the employee’s control.
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prohibited extension of credit is re-
tained in accordance with this para-
graph, the employee shall be disquali-
fied from participating in any particu-
lar matter having a direct and predict-
able impact on the creditor; Provided,
that the President, after consultation
with the DAEO and the Office of Gov-
ernment Ethics, may determine that
the obligation will not affect the integ-
rity of the employee’s services to the
Board.

(c) A covered employee otherwise re-
quired to liquidate a non-conforming
extension of credit under its original
terms may request permission to re-
negotiate the loan. Any such request
shall be made, in writing, to the Presi-
dent, with a copy provided to the
DAEO, stating:

(1) The purpose of the renegotiation;

(2) The terms and conditions of the
original loan;

(3) The terms and conditions now
available to the general public;

(4) The terms and conditions now of-
fered the employee;

(5) What action the employee has
taken to move the loan to an otherwise
nonprohibited creditor; and

(6) The financial hardship, if any, de-
nial of the request will cause.

(d) No covered employee may renego-
tiate a loan from a prohibited creditor
without the prior written approval of
the President, after consultation with
the DAEO.

(e) Notwithstanding the restrictions
of this section, a covered employee
may assume a mortgage loan made by
a prohibited creditor under the follow-
ing circumstances:

(1) The loan is for employee’s per-
sonal residence;

(2) The employee is unable to ar-
range, without undue financial hard-
ship, a loan from a nonprohibited credi-
tor;

(3) The terms of the assumption are
no more favorable than those made
available to the general public by the
same creditor;

(4) The employee receives the prior
approval of the appropriate approving
official, who shall have consulted with
the DAEO; and

(5) The employee is disqualified from
participating in any particular matter
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having a direct and predictable impact
on the creditor.

(f) An extension of credit to a covered
employee’s spouse or dependent child
shall constitute an extension of credit
to the employee.

§1505.17 Securities of insured deposi-
tory institutions.

(a) While employed by the Board an
employee may not purchase, own, or
control, directly or indirectly, any se-
curities of an insured depository insti-
tution or affiliate thereof, except as
permitted in this section.

(b)(1) Except as provided in para-
graph (b)(2) of this section, an em-
ployee may own or control securities of
an insured depository institution, or
affiliate thereof, whenever:

(i) Ownership or control was acquired
prior to commencement of Board em-
ployment, or after commencement of
employment, through a change in mar-
ital status or through circumstances
beyond the employee’s control, such as
inheritance, gift, or merger, acquisi-
tion or other change in corporate own-
ership;

(ii) The employee makes full, written
disclosure on the prescribed form to
the President and DAEO, within 30
days of commencing employment or
acquiring the interest; and

(iii) The employee is disqualified
from participating in any particular
matter having a direct and predictable
impact on the insured depository insti-
tution or affiliate; Provided, that the
President, after consultation with the
DAEO and the Office of Government
Ethics, may determine that disquali-
fication is not necessary because the
employee’s interest is too inconsequen-
tial to affect the integrity of the em-
ployee’s services to the Board.

An employee may own or control addi-
tional securities which result from a
stock split, stock dividend, or the exer-
cise of options or preemptive rights
arising out of the ownership of such se-
curities.

(2) The President, after consultation
with the DAEO, may require that an
employee divest his or her interest in
securities whenever disqualification
under paragraph (b)(1) of this section
might impair the employee’s ability to
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perform his or her Board duties and re-
sponsibilities.

(c) An employee may have an indi-
rect interest in securities of an insured
depository institution, or affiliate
thereof which arises through ownership
of shares (or other investment units) of
publicly held holding companies, mu-
tual funds, or investment trusts but
only if:

(1) The assets of the holding com-
pany, mutual fund, or investment trust
consist primarily of securities of
nonbank entities; and

(2) The employee does not own or

control 5 percent or more of the shares
(or other investment units) of the hold-
ing company, mutual fund, or invest-
ment trust.
Such an indirect interest in securities
of an insured bank or affiliate is
deemed too inconsequential to affect
the integrity of the employee’s services
to the Board. (This provision, which
represents a statutory waiver pursuant
to former 18 U.S.C. 208(b)(2), is adopted
from the FDIC regulations at 12 CFR
336.1-7(c).)

§1505.18 Other investments.

(a) While employed by the Board an
employee may not purchase, own, or
control, directly or indirectly, any se-
curities issued by any bridge bank or
other institution organized under sec-
tion 21A(b)(11) of the Federal Home
Loan Bank Board Act as added by sec-
tion 501(a) of FIRREA.

(b) While employed by the Board an
employee may not purchase securities
of, or otherwise invest in, any open- or
closed-end fund primarily designed to
acquire thrifts or other insured deposi-
tory institutions.

(c) While employed by the Board an
employee may not knowingly acquire,
directly or indirectly, any financial in-
terest which conflicts or, appears to
conflict, with his or her official duties
and responsibilities.

(d)(1) Except as provided in para-
graph (d)(2) of this section, an em-
ployee may own or control investments
described in paragraph (c) of this sec-
tion whenever:

(i) Ownership or control was acquired
prior to commencement of Board em-
ployment, or after commencement of
employment, through a change in mar-
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ital status or through circumstances
beyond the employee’s control, such as
inheritance, gift, or merger, acquisi-
tion or other change in corporate own-
ership;

(ii) The employee makes full, written
disclosure on the prescribed form to
the DAEO within 30 days of commenc-
ing employment or acquiring the inter-
est; and

(iii) The employee is disqualified
from participating in any decision or
other action having a direct and pre-
dictable impact on the employee’s fi-
nancial interest; Provided, that the
President, after consultation with the
DAEO and the Office of Government
Ethics, may determine that disquali-
fication is not necessary because the
employee’s interest is too inconsequen-
tial to affect the integrity of the em-
ployee’s services to the Board.

(2) The employee may be required to
dispose of his or her interest in securi-
ties whenever disqualification under
paragraph (d)(1) of this section might
impair the employee’s ability to per-
form his or her Board duties and re-
sponsibilities.

(e) An employee may have an indi-
rect interest in otherwise prohibited
investments which arises through own-
ership of shares (or other investment
units) of publicly held companies, mu-
tual funds, or investment trusts which
have broadly diversified portfolios not
specializing in any particular industry
and which are:

(1) Widely held and are not under the
employee’s control; or

(2) Limited partnership interests in
large public partnerships (i.e., one
which has at least 39 partnership inter-
ests) and less than 25% of the gross rev-
enues of the limited partnership is de-
rived from firms doing business with
the RTC.

The employee is disqualified, however,
from participating in any particular
matter having a direct and predictable
impact on the employee’s financial in-
terest in such investments; Provided,
that the President, after consultation
with the DAEO and the Office of Gov-
ernment Ethics, may determine that
disqualification is not necessary be-
cause the employee’s interest is too in-
consequential to affect the integrity of
the employee’s services to the Board.
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§1505.19 Purchase of assets of institu-
tions in conservatorship or receiv-
ership.

(@) An employee, the employee’s
spouse or dependent child, or members
of the employee’s immediate household
shall not, directly or indirectly, pur-
chase any property which, to the em-
ployee’s knowledge, the RTC manages
as conservator of an insured depository
institution or holds in its capacity as
receiver, liquidator, or liquidating
agent of the assets of an insured depos-
itory institution, regardless of how the
property is sold.

(b) An employee who is involved in
the disposition of conservatorship or
receivership assets shall disqualify
himself or herself from participation in
the disposition of such assets when the
employee becomes aware that any rel-
ative, or any organization or partner-
ship with which the employee, the em-
ployee’s spouse or dependent child is
associated, has submitted a bid for pur-
chase of such assets. The employee
shall advise the President and the
DAEO in writing of the self-disquali-
fication.

(c) An employee shall not, directly or
indirectly, use or release to persons
outside the Board confidential infor-
mation regarding the sale or disposi-
tion of assets.

[55 FR 5358, Feb. 14, 1990; 55 FR 11719, Mar. 29,
1990]

§1505.20 Purchase of Board or RTC
property.

An employee, the employee’s spouse
or dependent child, or members of the
employee’s immediate household shall
not, directly or indirectly, purchase or
bid on any property owned by the
Board or owned or held by the RTC in
its corporate capacity.

§1505.21 Providing goods or services
to the Board or RTC.

An employee, the employee’s spouse
or dependent child, or members of the
employee’s immediate household shall
not, directly or indirectly, provide any
goods or services for compensation to
the Board or RTC unless the President
determines, subject to the prohibitions
in 18 U.S.C. 203 and 205, that there is a
most compelling reason to do so, such
as where the Board’s or RTC’s needs
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cannot be otherwise met. For the pur-
poses of this section, the term ‘‘serv-
ices’”” does not include services as re-
quired by the employee’s position with
the Board.

§1505.22 Outside
other activity.

(a) An employee shall not engage in
employment or other activity outside
the scope of his or her Board employ-
ment which is not compatible with the
full and proper discharge of the em-
ployee’s duties and responsibilities to
the Board. Employment or activity
which is not compatible with the em-
ployee’s duties and responsibilities to
the Board includes, but is not limited
to, that which results in, or creates an
appearance of, a conflict of interest or
impairs the employee’s physical or
mental capacity to perform the duties
and responsibilities of his or her posi-
tion with the Board. Such employment
or activity may involve:

(1) Service, with or without com-
pensation, as an organizer, incorpora-
tor, director, officer, trustee, or rep-
resentative of, or advisor or consultant
to, or in any other capacity with, any
insured depository institution, includ-
ing a credit union;

(2) Service, with or without com-
pensation, in any capacity with an in-
vestment advisor, investment com-
pany, investment fund, mutual fund,
insurance company, stockbroker, un-
derwriter, or any other person engaged
in providing financial services; or

(3) Active participation in or conduct
of a business dealing with or related to
real estate including, but not limited
to, real estate brokerage, management
and sales, property insurance and ap-
praisal services.

(b) An employee shall not engage in
outside employment or other activity,
with or without compensation, with
any person or entity doing business
with the Board or RTC.

(c) An employee shall not accept any
money or anything of monetary value
from a private source as compensation
for the employee’s service to the Board
or RTC. (See 18 U.S.C. 209.)

(d) An employee shall not, directly or
indirectly, receive compensation for
representational services rendered by
himself or herself or another before an

employment and
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agency of the Federal or District of Co-
lumbia Government on matters in
which the United States has an inter-
est. (See 18 U.S.C. 203.)

(e) Except as provided in paragraph
(f) of this section, an employee shall
not represent anyone before an agency
or court of the Federal or District of
Columbia Government, with or without
compensation, in matters in which the
United States has an interest, other
than in the proper discharge of the em-
ployee’s official duties. (See 18 U.S.C.
205.)

(f) An employee must obtain the
prior written approval of the President,
after consultation with the DAEO, in
order to represent a parent, spouse,
child, or person or estate for which he
or she serves as a guardian, executor,
administrator, trustee, or personal fi-
duciary, with or without compensa-
tion. (See 18 U.S.C. 205.)

(g) This section does not preclude an
employee from participating in the ac-
tivities of:

(1) Charitable, religious, professional,
social, fraternal, nonprofit educational
and recreational, public service, or
civic organizations, so long as such
participation does not violate §1505.16
or 18 U.S.C. 203 or 205; or

(2) National or state political parties,
if not prohibited by law.

(h) Any employee who engages in, or
intends to engage in, outside employ-
ment or other activity must obtain the
prior written approval of the President
who, after consultation with the
DAEO, will determine whether such
employment or activity is compatible
with the purposes of this part.

§1505.23 Employment of family mem-
bers by persons other than the
Board or RTC.

(a) In order to avoid a conflict of in-
terest or the appearance of a conflict, a
covered employee shall report to the
President the employment of the em-
ployee’s spouse, child, parent, brother,
sister, or a member of the employee’s
immediate household, within 30 days of
when the employee becomes aware of
it; by:

(1) An insured depository institution
or its affiliate;

(2) A firm or business with which, to
the employee’s knowledge, the Board
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or RTC has a contractual or other busi-
ness or financial relationship; or

(3) A firm or business which, to the
employee’s knowledge, is seeking a
business or contractual relationship
with the Board or RTC.

(b) A covered employee will not be
assigned to any matter directly involv-
ing the family member’s employer un-
less the President, after consultation
with the DAEO, makes a prior deter-
mination that the nature of the family
member’s employment makes it un-
likely that the employee’s services to
the Board will be affected by participa-
tion in the matter. In making deter-
minations under this section, signifi-
cant weight shall be given to the pol-
icy-making character of the family
member’s position. Under most cir-
cumstances, positions which are cleri-
cal or lacking policy-making character
would not require disqualification.

Subpart D—Confidential State-
ments of Employment and Fi-
nancial Interests; Public Fi-
nancial Disclosure Reports;
and Report of Employment
Upon Resignation

§1505.24 Confidential statement of em-
ployment and financial interests.

(a) General. All Board employees, in-
cluding employees of other agencies de-
tailed to the Board, classified at GS-13
to GS-15, or at a comparable pay level
under the Board’s personnel authority,
shall be deemed to be covered employ-
ees for the purpose of filing confiden-
tial statements of employment and fi-
nancial interests pursuant to this sec-
tion. The President, after consultation
with the DAEO and the Office of Gov-
ernment Ethics, may require the filing
of such statements by employees at
pay levels below GS-13, or a com-
parable pay level under the Board’s
personnel authority, when it is deter-
mined to be essential to protect the in-
tegrity of the Government and avoid
possible conflict of interest situations.

(b) Submission of statements. (1) Cov-
ered employees will be required to file
statements of employment and finan-
cial interests within 30 days of initial
employment, and each reappointment
thereto and annually thereafter with
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information as of June 30. Covered em-
ployees who have commenced employ-
ment within 90 days of June 30 need not
submit another statement for such re-
porting period.

(2) Statements shall be made upon
forms prescribed by the Board. Instruc-
tions accompanying the forms will in-
dicate where the statement is to be
submitted. Each covered employee re-
quired to file shall be notified of their
obligation.

(3) Each statement of employment
and financial interests and its instruc-
tions will require the covered employee
to supply information on:

(i) All other employment; and

(if) The financial interests of the em-
ployee which have been determined to
be relevant in light of the duties he or
she is to perform, including, but not
limited to, the name of companies in
which he or she has a financial inter-
est, and the nature of such financial in-
terest.

(c) Confidentiality of statements. State-
ments of employment and financial in-
terests shall be held in confidence.
Statements shall be received, reviewed,
and retained in the office of the DAEO,
who shall be responsible for maintain-
ing the statements in confidence.

§1505.25 Public Financial Disclosure

Reports.

Officers and employees (including
special Government employees, who
are expected to serve in excess of 60
days out of a 365 day period) whose po-
sitions are classified at GS-16 or above
of the General Schedule, or whose basic
rate of pay (excluding ‘“‘step’ increases)
under other pay schedules is equal to
or greater than the rate for GS-16 (step
1), and employees whose positions are
excepted from competitive service by
reason of being of a confidential or pol-
icy-making character (unless otherwise
excluded by the Office of Government
Ethics) must file Financial Disclosure
Reports (SF 278) upon appointment,
termination, and annually in accord-
ance with the regulations of the Office
of Government Ethics, 5 CFR part 2634
(formerly 5 CFR part 734). Oversight
Board members who are employees of
other government agencies will file
their reports with their employing
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agency, and pursuant to FIRREA, file a
copy with the RTC ethics counselor.

§1505.26 Report of employment upon
resignation.

Each covered employee shall report
to the DAEO on a prescribed form his
or her resignation to accept employ-
ment in the private sector. Such report
shall include pertinent information re-
garding the prospective employment
and shall be made as soon as possible
but in no event less than two weeks
prior to the effective date of resigna-
tion.

[55 FR 5358, Feb. 14, 1990; 55 FR 11719, Mar. 29,
1990]

Subpart E—Limitations on Activi-
ties of Former Employees, In-
cluding Special Government
Employees

§1505.27 Limitations on
tion.

representa-

(@) No former employee or special
government employee, after terminat-
ing government employment, shall
knowingly act as agent or attorney for,
or otherwise represent any other per-
son, except the United States, in any
formal or informal appearance before,
or with the intent to influence, make
any oral or written communication on
behalf of any other person other than
the United States:

(1) To any department, agency, or
court of the United States;

(2) In connection with any particular
government matter involving a specific
party; and

(3) In which such employee or special
government employee participated per-
sonally and substantially as an em-
ployee or special government employee
through decision, approval, dis-
approval, recommendation, advice, in-
vestigation, or otherwise.

See 18 U.S.C. 207(a) and 5 CFR 2637.201
(formerly 5 CFR 737.5(a)).

(b) No former employee or special
government employee, within two
years after termination of employment
with the Board, shall knowingly act as
agent or attorney for, or otherwise rep-
resent any other person, except the
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United States, in any formal or infor-
mal appearance before, or with the in-
tent to influence, make any oral or
written communication on behalf of
any other person other than the United
States:

(1) To any department, agency, or
court of the United States;

(2) In connection with any particular
government matter involving a specific
party; and

(3) If such matter was actually pend-
ing under the employee’s responsibility
as an officer or employee within a pe-
riod of one year prior to the termi-
nation of such responsibility.

See 18 U.S.C. 207(b)(i) and 5 CFR
2632.202 (formerly 5 CFR 737.7(a)).

(c) No former senior employee, with-
in two years after termination of em-
ployment with the Board or RTC, shall
knowingly represent or aid, counsel,
advise, consult, or assist in represent-
ing any other person, except the United
States, by personal presence at any for-
mal or informal appearance:

(1) Before any department, agency, or
court of the United States;

(2) In connection with any particular
government matter involving a specific
party; and

(3) In which matter he or she partici-
pated personally and substantially
while an employee.

See 18 U.S.C. 207(b)(ii) and 5 CFR
2637.203 (formerly 5 CFR 737.9(a)).

(d) The provisions of paragraphs (a),
(b), and (c) of this section shall not
apply to the participation of a former
employee or special government em-
ployee, other than those persons de-
scribed in paragraph (e) of this section,
in matters of general application, such
as rulemaking, proposed legislation or
regulations, and the formulation of
general policy standards or objectives
but shall apply to rulemaking having a
direct and predictable effect on a cer-
tain party or group of parties. See 5
CFR 2637.201, (formerly 5 CFR 737.5(c)).

(e) For a period of one year after ter-
mination of employment with the
Board, no former senior employee
(other than a special government em-
ployee who serves for fewer than sixty
(60) days in a calendar year) shall
knowingly act as an agent or attorney
for, or otherwise represent any other
person except the United States, in any
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formal or informal appearance before,
or with the intent to influence, make
any oral or written communication on
behalf of any other person other than
the United States to the Board or RTC
or any of its officers or employees in
connection with any particular govern-
ment matter, whether or not involving
a specific party, which is pending be-
fore the Board or RTC, or in which the
Board or RTC has a direct and substan-
tial interest. See 18 U.S.C. 207(c) and 5
CFR 2637.204 (formerly 5 CFR 737.11).

[55 FR 5358, Feb. 14, 1990; 55 FR 11719, Mar. 29,
1990]

§1505.28 Limitations on aiding or ad-
vising.

(a) For a period of one year after ter-
mination of employment with the
Oversight Board, no former covered
employee, including a former senior
employee, shall knowingly act as agent
or attorney for, or otherwise aid or ad-
vise any other person (except the
United States), concerning any judicial
or other proceeding, application, re-
quest for a ruling or other determina-
tion, contract, claim, or other particu-
lar matter:

(1) In which the former employee
knows that the United States is a
party or has a direct and substantial
interest;

(2) That involves the same specific
party or parties; and

(3) In which matter he or she partici-
pated personally and substantially
while an employee.

(b) For purpose of paragraph (a) of
this section, the limitations on aiding
and advising shall only apply to par-
ticular matters about which the former
employee had access to information
which is exempt from disclosure under
section 552 of title 5 of the United
States Code, and which is so designated
by the Oversight Board or RTC and
which information is the basis for the
aid or advice.

§1505.29 Consultation as to propriety
of appearance before the Board or
RTC.

Any former employee who wishes to
appear before the Board or RTC on be-
half of any person other than the
United States, or an agency thereof, at
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any time after termination of employ-
ment with the Board, may consult the
DAEO as to the propriety of such ap-
pearance.

§1505.30 Suspension of
privilege.

Any former employee or special gov-
ernment employee who, knowingly
fails to comply with the provisions of
this subpart, may be prohibited from
making an appearance before or an oral
or written communication to the Board
or RTC for such period of time as pro-
vided in procedures to be adopted by
the Board or RTC.

appearance

Subpart F—Ethical and Other Con-
duct and Responsibilities of
Special Government Employ-
ees

§1505.31 General.

(a) Special government employees
are those serving the Board by per-
forming temporary duties either on a
full time or intermittent basis, with or
without compensation, for a period not
to exceed 130 days during any period of
365 consecutive days. The two inde-
pendent members of the Board and
members of the National and Regional
Advisory Boards are expected to be spe-
cial government employees.

(b) The rules of conduct contained in
subparts A, B, C, D, and E of this part
shall also apply to special government
employees insofar as their employment
with the Board is concerned, except as
otherwise indicated in this subpart F.
Thus, for example, the prohibition in
§1505.14(e), concerning active participa-
tion in political management or cam-
paigns (5 U.S.C. 7321 et seq., the Hatch
Act), only applies to special govern-
ment employees on days that they
serve the Board, and the general re-
strictions imposed on outside employ-
ment and investments by subpart C of
this part do not apply to special gov-
ernment employees as long as they are
disqualified from dealing with particu-
lar matters affecting their employers
or financial interests.

§1505.32 Applicability of 18 U.S.C. 203
and 205.

(a) The prohibitions in 18 U.S.C. 203
and 205 applicable to special govern-
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ment employees are less stringent than
those which affect regular employees.
These two sections in general operate
to preclude a regular Government em-
ployee, except in the discharge of his or
her official duties, from representing
another person before a department,
agency or court, whether with or with-
out compensation, in a matter in which
the United States is a party or has a di-
rect and substantial interest. However,
the two sections impose only the fol-
lowing major restrictions upon a spe-
cial government employee:

(1) He or she may not, except in the
discharge of his or her official duties
represent anyone else (or receive com-
pensation from another’s representa-
tion) before a court or Government
agency in a particular matter involv-
ing a specific party or parties in which
the United States is a party or has a di-
rect and substantial interest and in
which he or she has at any time par-
ticipated personally and substantially
in the course of his or her Government
employment. What constitutes per-
sonal and substantial participation in a
matter is discussed in §1505.34(b).

(2) He or she may not, except in the
discharge of his or her official duties,
represent anyone else (or receive com-
pensation from another’s representa-
tion) in a matter involving a specific
party or parties in which the United
States is a party or has a direct and
substantial interest and which is pend-
ing before the agency he or she serves.
However, this restraint is not applica-
ble if he or she has served the agency
no more than 60 days during the past
365. He or she is bound by the restraint,
if applicable, regardless of whether the
matter is one in which he or she has
ever participated personally and sub-
stantially.

(b) These restrictions prohibit both
paid and unpaid representation and
apply to a special government em-
ployee on the days when he or she does
not serve the Government as well as on
the days when he or she does.

(c) A special government employee
who undertakes service with the Board,
and another Federal entity, including
the RTC, shall inform each of his or
her arrangements with the other.
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(d) There may be situations where a
special government employee has a re-
sponsible position with his or her regu-
lar employer which requires the em-
ployee to participate personally in a
particular matter before the Board or
RTC. In this situation, assuming that
such representation is not prohibited
by 18 U.S.C. 203 or 205, the special gov-
ernment employee should participate
in the matter for his or her regular em-
ployer only with the knowledge and ap-
proval of the President, after consulta-
tion with the DAEO. However, an inde-
pendent member of the Oversight
Board or a member of a National or Re-
gional Advisory Board may not rep-
resent his or her regular employer in,
and must be fully recused from agency
deliberations or actions concerning any
contract or other particular matter
such employer has before or involving
the Oversight Board or RTC, and must
also be prohibited from sharing in any
fees or profits directly attributable to
such contract or other particular mat-
ter. Employers of those who serve as
independent members of the Oversight
Board or members of a National or Re-
gional Advisory Board are not barred
from contracting with the Oversight
Board.

(e) Section 205 of title 18, U.S.C., per-
mits a special government employee to
represent, with or without compensa-
tion, a parent, spouse, child, or another
person or an estate he or she serves as
a fiduciary, but only if he or she has
the approval of the official responsible
for appointments to his or her position
and the matter involved is neither one
in which he or she has participated per-
sonally or substantially nor one under
his or her official responsibility. What
constitutes personal and substantial
participation in a matter is discussed
in §1505.34(b). The term ‘‘official re-
sponsibility’ is defined in 18 U.S.C. 202
to mean the direct administrative or
operating authority, whether imme-
diate or final and either exercisable
alone or with others, and either person-
ally or through subordinates, to ap-
prove, disapprove, or otherwise direct
action in the Board or RTC.

§1505.33 Applicability of 18 U.S.C. 207.

Section 207 of title 18, U.S.C., applies
to individuals who have left Govern-

§1505.34

ment service, including former special
government employees. It prevents a
former employee or special government
employee from representing another
person in connection with certain mat-
ters (or making oral or written com-
munications, with the intent to influ-
ence, to the Government or a court) in
which he or she participated personally
and substantially on behalf of the Gov-
ernment. The matters are those involv-
ing a specific party or parties in which
the United States is also a party or has
a direct and substantial interest. What
constitutes personal and substantial
participation in a matter is discussed
in §1505.34(b). In addition, section 207 of
title 18, U.S.C. prevents a former em-
ployee for a period of two years after
his or her responsibility for a matter
has ceased, from representing another
person (or making oral or written com-
munications with the intent to influ-
ence) in such matter before a court, de-
partment or agency if the matter was
actually pending within the area of his
or her official responsibility at any
time in the last year prior to termi-
nation of the employee’s responsibil-
ity.

[55 FR 5358, Feb. 14, 1990; 55 FR 11719, Mar. 29,
1990]

§1505.34 Applicability of 18 U.S.C. 208.

(a) Section 208 of title 18, U.S.C.,
bears on the activities of Government
personnel, including special govern-
ment employees in the course of their
official duties. In general, it prevents
an employee or special Government
employee from participating person-
ally and substantially as a Government
officer or employee in a particular
matter in which, to his or her knowl-
edge, the employee, the employee’s
spouse, minor child, partner, or a profit
or nonprofit organization with which
the employee has or is serving as offi-
cer, director, trustee, partner or em-
ployee, or any person or organization
with whom the employee is negotiating
or has any arrangement concerning
prospective employment, has a finan-
cial interest. Waivers may be granted
by the President, after consultation
with the DAEO and the Office of Gov-
ernment Ethics. Until a waiver is
granted, special government employees
are disqualified from participating in
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any matter in which such a financial
interest exists.

(b) For the purposes of 18 U.S.C. 208,
the phrase ‘“‘participates personally and
substantially in a particular matter”
applies to participation through deci-
sion, approval, disapproval, rec-
ommendation, the rendering of advice,
investigation, or otherwise, in a judi-
cial or other proceeding, application,
request for a ruling or other deter-
mination, contract, claim, controversy,
change, accusation, arrest, or other
particular matter. Accordingly, a spe-
cial government employee should in
general be disqualified from participat-
ing as such in a matter of any type the
outcome of which will have a direct
and predictable effect upon the finan-
cial interests covered by section 208.

§1505.35 Use of Board employment.

A special government employee shall
not use his or her Board employment
for a purpose that is, or gives the ap-
pearance of being, motivated by the de-
sire for private gain for himself or her-
self or another person, particularly one
with whom he or she has family, busi-
ness, or financial ties.

§1505.36 Use of inside information.

(a) A special government employee
shall not use any inside information
obtained as a result of his or her Board
employment for private gain for him-
self or herself or another person, either
by direct action on his or her part or
by counsel, recommendation, or sug-
gestion to another person, particularly
one with whom he or she has family,
business, or financial ties. For the pur-
pose of this section, “‘inside informa-
tion”” means information obtained
under Board or RTC authority which
has not become part of the body of pub-
lic information.

(b) The provisions of §1505.11(a)
through (d) with regard to employees
shall be applicable to special govern-
ment employees.

§1505.37 Coercion.

A special government employee shall
not use his or her Board employment
to coerce, or give the appearance of co-
ercing, a person to provide financial
benefit to himself or herself or another
person particularly one with whom he
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or she has family, business, or financial
ties.

§1505.38 Advice on rules of conduct
and conflicts of interest statutes.

Any special government employee
having any doubt as to the ethics of
any conduct falling within the con-
flicts of interest statutes, or regula-
tions, should confer with the DAEO.
Assistance in interpreting the conflicts
of interest statutes, these regulations,
and any other instructions involving
conduct and conflicts of interest, will
also be provided by the DAEO to any
special government employee, prospec-
tive special government employee, and
their appointing officials and super-
visors desiring it.

§1505.39 Disclosure of
and financial interests.

employment

Special government employees will
be required to file a confidential state-
ment of employment and financial in-
terests in accordance with §1505.24, or a
Financial Disclosure Report (SF 278) in
accordance with §1505.25.

Subpart G—Competence, Experi-
ence, Integrity, and Fitness of
Resolution Trust Corporation
Employees

§1505.40 Minimum competence, expe-
rience, integrity, and fitness re-
quirements for Resolution Trust
Corporation employees.

(a) For the purposes of this section:

(1) Default has the meaning set forth
in 12 CFR 1506.2(d).

(2) Pattern or practice of defalcation
has the meaning set forth in 12 CFR
1506.2(K).

(3) Loss has the meaning set forth in
12 CFR 1506.2(Q).

(4) Material obligation has the mean-
ing set forth in 12 CFR 1506.2(i).

(5) Substantial loss to the Federal De-
posit insurance funds has the meaning
set forth in 12 CFR 1506.2(t).

(b) The RTC shall prescribe policies
and procedures which, at a minimum
ensure that any individual (not subject
to the regulations at 12 CFR part 1506
or 12 CFR part 1606) who is performing,
directly or indirectly, any function or
service on behalf of the RTC meets
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minimum standards of competency, ex-
perience, integrity, and fitness and
that only persons meeting such mini-
mum standards:

(1) Enter into any contract with the
RTC; or

(2) Are employed by the RTC or oth-
erwise perform any service for or on be-
half of the RTC.

(c) The standards established by the
RTC in its policies and procedures
issued pursuant to paragraph (a) of this
section shall, at a minimum, prohibit
from service on its behalf any person
who has:

(1) Been convicted of any felony;

(2) Been removed from, or prohibited
from participation in the affairs of, any
insured depository institution pursu-
ant to any final enforcement action by
any appropriate Federal banking agen-
cy;

(3) Demonstrated a pattern or prac-
tice of defalcation regarding obliga-
tions to insured depository institu-
tions; or

(4) Caused a substantial loss to Fed-
eral deposit insurance funds.

(d) The RTC shall prescribe policies
and procedures which require that any
offer (not subject to the regulations at
12 CFR part 1506 or 12 CFR part 1606),
and any employment application sub-
mitted to the RTC, include a list and
description of any instance during the
preceding 5 years in which the person
or company under such person’s con-
trol defaulted on a material obligation
to an insured depository institution;
and such additional information as the
RTC determines to be necessary.

[55 FR 5358, Feb. 14, 1990; 55 FR 11719, Mar. 29,
1990]

PART 1506—QUALIFICATION OF,
ETHICAL STANDARDS OF CON-
DUCT FOR, AND RESTRICTIONS
ON THE USE OF CONFIDENTIAL
INFORMATION BY INDEPENDENT
CONTRACTORS

Sec.

1506.1 Authority, purpose, and scope.

1506.2 Definitions.

1506.3 Contractors’ Conflicts Committee and
Outside Counsels’ Conflicts Committee.

1506.4 Qualification of contractors.

1506.5 Disqualification of contractors.

1506.6 Organizational conflicts of interest.

§1506.1

1506.7 Personal conflicts of interest.

1506.8 General standards for independent
contractor activities.

1506.9 Limitations on concurrent and subse-
quent activities.

1506.10 Communications with RTC employ-
ees.

1506.11

1506.12

1506.13

1506.14

Confidentiality of information.

Source selection information.

Use of consultants.

Use of information.

1506.15 Rescission of contracts.

1506.16 Resolution Trust Corporation as
conservator.

AUTHORITY: 12 U.S.C.
(P (@)(B), (3), (6), and (7).

SOURCE: 55 FR 5350, 5356, Feb. 14, 1990, un-
less otherwise noted.

1441a(a)(13) and

§1506.1 Authority, purpose, and scope.

(a) Authority. This part is adopted
pursuant to section 21A(p) of the Fed-
eral Home Loan Bank Act, as added by
section 501 of the Financial Institu-
tions Reform, Recovery, and Enforce-
ment Act of 1989 (“FIRREA’’), Pub. L.
101-73, section 501, 103 Stat. 183, 363 (to
be codified at 12 U.S.C. 1441a(p)); sec-
tion 21A(b) (4) and (12) of the Federal
Home Loan Bank Act, as added by sec-
tion 501 of FIRREA, Pub. L. 101-73, sec-
tion 501, 103 Stat. 183, 363 (to be codified
at 12 U.S.C. 144l1a(b) (4) and (12)); and
section 11(d) of the Federal Deposit In-
surance Act, as amended by section 212
of FIRREA, Pub. L. 101-73, section 212,
103 Stat. 183, 222 (to be codified at 12
U.S.C. 1821(d)). Pursuant to those sec-
tions, the Oversight Board and the Res-
olution Trust Corporation are promul-
gating rules and regulations applicable
to independent contractors governing
conflicts of interest, ethical respon-
sibilities, the use of confidential infor-
mation consistent with the goals and
purposes of titles 18 and 41 of the
United States Code, and minimum
standards of competence, experience,
integrity, and fitness.

(b) Purpose. These regulations seek to
ensure that contractors meet minimum
standards of competence, integrity, fit-
ness, and experience and are held to
the highest standards of ethical con-
duct in performing services for the
RTC. They are intended to prevent:

(1) The direct or indirect use of infor-
mation gained through performance of
a contract with the RTC for personal
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gain not contemplated by the contract;
and

(2) The use of personal relationships
or improper influence to gain unfair
competitive advantage in obtaining
contracts with the RTC.

(c) Scope. These regulations apply to
contracts for services entered into by
the RTC, after the effective date of
these regulations, with law firms, ac-
counting firms, investment banking
firms, real estate brokers, appraisers,
asset managers, property managers,
leasing agents, and others performing
similar services on behalf of the RTC.
Except for contracts for legal, account-
ing, or investment banking services,
contracts with a single contractor at-
tributable to the Corporation, a single
conservatorship, or a single consoli-
dated field office, in which payments
over the course of one year are not ex-
pected to aggregate in excess of $25,000,
are not subject to these regulations.
Further, these regulations shall not
apply to contracts for day-to-day oper-
ations, routine maintenance, or the
provision of electronic data processing
services for the RTC, and shall not
apply to real estate brokers’ commis-
sions resulting from nonexclusive of-
ferings.

§1506.2 Definitions.

As used in this part:

(a) Competing property means real
property which has the same general
character as an asset which is the sub-
ject of a contract between the contrac-
tor and the RTC, is in the same geo-
graphic market as defined in the solici-
tation, and in which the contractor or
a related entity has 25 percent or
greater ownership interest.

(b) Contractor means the individual or
entity submitting an offer to perform
services for the RTC or having a con-
tractual arrangement with the RTC to
perform services but does not include
special government employees. For the
purposes of 8§§1506.6, 1506.7, and 1506.8,
contractor includes a subcontractor.

(c) Defalcation means:

(1) Any default on any obligation to
pay principal or interest to an insured
depository institution; or

(2) Any act that was intended to
cause a loss to an insured depository
institution; or
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(3) A borrower’s entering into a loan
agreement with an insured depository
institution, the making of which was
an unsafe or unsound action of the in-
stitution on the basis of facts that the
borrower knew or should have known,
and the borrower’s default on such loan
in the amount of $50,000 or more.

(d) Default means:

(1) A delinquency of 90 or more days
as to payment of principal or interest
on a loan or advance from an insured
depository institution; or

(2) A failure to comply with the
terms and conditions of a contract
with the FDIC, the FSLIC, or the RTC,
or an insured depository institution,
other than a loan or advance.

(e) FDIC means the Federal Deposit
Insurance Corporation in its corporate
or receivership capacity or as conserva-
tor of an insured depository institu-
tion.

(f) FSLIC means the former Federal
Savings and Loan Insurance Corpora-
tion and the Federal Savings and Loan
Insurance  Corporation Resolution
Fund.

(g) Loss means:

(1) An obligation as to which there is
a continuing legal claim that is owed
to an insured depository institution, or
to Federal deposit insurance funds,
FSLIC, or to the RTC that is 12 months
or more delinquent as to principal or
interest; or

(2) An obligation to pay an outstand-
ing, unsatisfied, final judgment based
on any legal theory in favor of any in-
sured depository institution, Federal
deposit insurance funds, FSLIC, or the
RTC.

(h) Management official means those
individuals within a contractor’s orga-
nization who have substantial respon-
sibility for the direction and control of
the contractor’s policies and oper-
ations. With respect to partnerships
that have a management committee or
executive committee which has been
given such responsibilities, this means
only the members of those committees
and, if no such committee exists, this
means each of the general partners.

(i) Material obligation means an obli-
gation which, if not satisfied, would
cause a loss of $50,000 or more.

(J) Organizational conflict of interest
means a situation in which:

798



Thrift Depositor Protection Ovsgt. Bd.

(1) Performance of a previous con-
tract with the RTC or the Oversight
Board, by the contractor or a related
entity, may provide the contractor
with an unfair competitive advantage
in obtaining this contract; or

(2) The contractor or any related en-
tity has an interest or relationship
which could adversely affect the con-
tractor’s ability to perform under the
contract or to represent the RTC.

(k) Pattern or practice of defalcation
means:

(1) There are two or more instances
of defalcation as defined in §1506.2(c)(1)
with respect to which there are con-
tinuing legal claims in an aggregate
amount in excess of $50,000; or

(2) There are two or more instances
of defalcation as defined in §1506.2(c)(2)
or §1506.2(c)(3).

() Key employee means an individual
who participates personally and sub-
stantially, through decision, approval,
disapproval, recommendation, or the
rendering of advice, in the negotiation
and performance of, and monitoring for
compliance under the contract with
the RTC.

(m) Personal conflict of interest means
a business or financial interest of an
individual, his or her spouse, minor
child or other person with whom the
individual has a close personal rela-
tionship, which could adversely affect
the individual’s ability to perform
under the contract or represent the in-
terests of the RTC.

(n) Related entity means a contrac-
tor’s management officials; any indi-
vidual or entity that controls or is con-
trolled by or is under common control
with the contractor; and any other en-
tity that it controlled by any of a con-
tractor’s management officials and
that will perform work pursuant to the
contract. For purposes of this part, an
individual or entity shall be presumed
to have control of a company or orga-
nization if the individual or entity di-
rectly or indirectly, or acting in con-
cert with one or more individuals or
entities, or through one or more sub-
sidiaries, owns or controls 25 percent or
more of its equity, or otherwise con-
trols its management or policies. A
subfranchiser entity shall not be re-
garded as related to a contractor that
is its master franchiser if the subfran-

§1506.3

chiser is independently owned and op-
erated.

(0) RTC means, collectively, the Cor-
poration, the Resolution Trust Cor-
poration as receiver, and the Resolu-
tion Trust Corporation as conservator.
The Corporation means the Resolution
Trust Corporation acting as an instru-
mentality of the United States, and
not as conservator or receiver for an
insured depository institution.

(p) RTC employee means a director,
officer, or employee of the RTC, includ-
ing a special government employee, or
an employee of any other government
agency who is properly acting on be-
half of the RTC.

(q) Source selection information means
information related to a particular
contract or contractor selection proc-
ess, including any such contract or
process using procedures other than
competitive procedures, which, if not
available to the public, and, if obtained
by a contractor, would give an advan-
tage in the contract selection process.

(r) Special government employee means
any employee serving the RTC with or
without compensation for a period not
to exceed 130 days during any 365-day
period on a full-time or intermittent
basis.

(s) Subcontractor means any individ-
ual or entity with whom the contractor
has entered or intends to enter into a
contract to perform services within the
scope of this part in order to fulfill the
contractor’s obligation under its con-
tract with the RTC.

(t) Substantial loss to the Federal de-
posit insurance funds means a loss of
more than $50,000 to the funds main-
tained by a Federal deposit insurance
agency for the protection of depositors.

§1506.3 Contractors’ Conflicts Com-
mittee and Outside Counsels’ Con-
flicts Committee.

(a) Designation. The Board of Direc-
tors of the Corporation will designate
officials of the FDIC or Corporation as
members of a Contractors’ Conflicts
Committee, which will resolve issues of
conflict of interest affecting independ-
ent contractors, other than law firms,
which arise under these regulations.
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The Outside Counsels’ Conflicts Com-
mittee appointed by the General Coun-
sel of the FDIC, or designee, will re-
solve issues of conflict of interest re-
lating to law firms.

(b) Authority. The Contractors’ Con-
flicts Committee and the Outside
Counsels’ Conflicts Committee may
delegate their authority to resolve con-
flicts of interest issues which arise
under these regulations.

(c) Referrals to the Board of the Cor-
poration. The Contractors’ Conflicts
Committee and the Outside Counsels’
Conflicts Committee may make refer-
rals of and recommendations to the
Board of Directors of the Corporation
with respect to situations in which a
Committee determines that a very sig-
nificant conflict of interest exists but,
nevertheless, the contractor should be
engaged because the contractor has
special expertise not otherwise avail-
able or the engagement is otherwise in
the best interests of the government.

(d) Decisions. Decisions issued either
by the Contractors’ Conflicts Commit-
tee itself, or the Board of Directors of
the Corporation itself on matters re-
ferred to it by the Contractors’ Con-
flict Committee shall be in writing and
shall include statements of the bases
for the decisions. Such decisions shall
be filed with the Executive Secretary
of the Resolution Trust Corporation
and shall be made available to the pub-
lic upon request, with such redactions
as may be required to protect the pri-
vacy interests of identifiable individ-
uals or confidential business informa-
tion.

§1506.4 Qualification of contractors.

(a) Requirements. The RTC shall not
enter into a contract with any contrac-
tor unless the contractor and its relat-
ed entities meet minimum standards of
competence, integrity, fitness, and ex-
perience. In addition to presenting evi-
dence (on a form or forms to be fur-
nished by the RTC for that purpose) of
competence and experience, the con-
tractor shall provide a list of any in-
stance during the preceding five years
in which there was a default by the
contractor or any of its related entities
on any material obligation to an in-
sured depository institution, and shall
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be required to certify to the following
items:

(1) That neither the contractor nor
any of its related entities has been con-
victed of a felony;

(2) That neither the contractor nor
any of its related entities has been re-
moved from, or prohibited from par-
ticipating in the affairs of, any insured
depository institution pursuant to any
final enforcement action by any federal
banking agency;

(3) That neither the contractor nor
any of its related entities has dem-
onstrated a pattern or practice of de-
falcation under §1506.2(k)(1);

(4) That neither the contractor nor
any of its related entities has caused a
substantial loss to Federal deposit in-
surance funds;

(5) That neither the contractor nor
any of its related entities, nor any en-
tity that during the past five years was
a related entity of the contractor or
those who control the contractor, has
failed to satisfy an obligation to pay
principal or interest at its full value
owed to any Federal deposit insurance
funds, FSLIC, or the RTC;

(6) That neither the contractor nor
any of its related entities are currently
in default on any obligation(s) to the
FDIC, the FSLIC, or the RTC;

(7) That neither the contractor nor
any of its related entities:

(i) Is currently a party to an adminis-
trative or judicial proceeding in which
any of them is alleged to have engaged
in fraudulent activity or has been
charged with the commission of a fel-
ony or which seeks a remedy that
would prevent or materially interfere
with its ability to perform on the con-
tract; or

(ii) Is subject, to their knowledge, to
an administrative or criminal inves-
tigation relating to fraudulent activity
or the commission of a felony;

(8) That, during the past five years,
neither the contractor nor any of its
related entities has been held liable for
fraud, dishonesty, misrepresentation,
or breach of fiduciary duty;

(9) That neither the contractor nor
any of its related entities is currently
excluded from Federal procurement or
nonprocurement programs;

(10) That neither the contractor nor
any of its related entities is subject to
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an unsatisfied final judgment in favor
of the FDIC, the FSLIC, or the RTC;

(11) That neither the contractor nor
any of its related entities is a party to
a lawsuit in which the FDIC, the
FSLIC, or the RTC is seeking recovery
in excess of $50,000 from the contractor
or its related entities; and

(12) That the contractor will not em-
ploy any individual or subcontractor to
perform work on the contract who:

(i) Has been convicted of any felony;

(ii) Has been removed from, or pro-
hibited from participating in the af-
fairs of, any insured depository institu-
tion pursuant to any final enforcement
action by any federal banking agency;

(iii) Has demonstrated a pattern or
practice of defalcation;

(iv) Has caused a substantial loss to
Federal deposit insurance funds; or

(v) Is currently in default on any ob-
ligation to the FDIC, the FSLIC, an in-
sured depository institution or the
RTC.

Depending upon the nature of the con-
tract, a contractor may be required to
submit such additional certifications
or information with respect to its ac-
tivities and those of its related entities
as the RTC deems appropriate.

(b) Procedures. (1) A contractor who
cannot furnish any one or more of the
certifications required by paragraph (a)
of this section shall provide informa-
tion which fully explains the cir-
cumstances giving rise to its inability
to furnish the certification(s). The Con-
tractors’ Conflicts Committee, or the
Outside Counsels’ Conflicts Committee,
will determine whether a contractor
who cannot furnish any one or more of
the certifications required by para-
graph (a) of this section is deemed to
meet minimum standards of fitness and
integrity.

(2) A contractor may consolidate the
responses of its related entities in fur-
nishing the certifications required by
paragraphs (a)(1) through (a)(11) of this
section or in providing the information
required by paragraph (b)(1) of this sec-
tion. If a consolidated response is sub-
mitted, the contractor shall retain the
information obtained from its related
entities upon which it relied in prepar-
ing the certifications during the term
of the contract and for a period of
three years following the termination

§1506.5

or expiration of the contract and shall
make such information available for
review by the RTC upon request.

(3) Before permitting any individual
to perform work pursuant to the con-
tract, the contractor shall obtain such
information from such individual as
will permit it to furnish the certifi-
cation to comply with paragraph (a)(12)
of this section. The contractor shall re-
tain the information upon which it re-
lied in preparing the certification dur-
ing the term of the contract and for a
period of three years following the ter-
mination or expiration of the contract
and shall make such information avail-
able for review by the RTC upon re-
quest. Whenever a contractor receives
information indicating that the certifi-
cation or any information upon which
it relied in preparing the certification
is incorrect in any material respect,
the contractor shall promptly notify
the RTC and shall not permit the indi-
vidual to whom the information relates
to perform work pursuant to the con-
tract.

(4) Before permitting any subcontrac-
tor to perform work pursuant to the
contract, the contractor shall deter-
mine that the subcontractor has been
determined to be qualified to provide
services to the RTC.

(c) Delay. The RTC, in case of an
emergency, to preserve assets of the
RTC, may delay implementation of the
certification or other requirements of
this section.

(Approved by the Office of Management and
Budget under control number 3205-0001)

[55 FR 5350, 5356, Feb. 14, 1990; 55 FR 11720,
Mar. 29, 1990]

§1506.5 Disqualification of
tors.

contrac-

(a) Mandatory ineligibility. A contrac-
tor shall be deemed not to meet mini-
mum standards of fitness and integ-
rity, and therefore ineligible to con-
tract with the RTC, if the contractor:

(1) Is an individual and has been con-
victed of a felony;

(2) Has been removed from, or prohib-
ited from participating in the affairs
of, any insured depository institution
pursuant to any final enforcement ac-
tion by any federal banking agency;
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(3) Has demonstrated a pattern or
practice of defalcation;

(4) Has caused a substantial loss to
Federal deposit insurance funds; or

(5) Is currently in default on an obli-
gation(s) to the FDIC, the FSLIC, or
the RTC.

(b) Discretionary disqualification. The
RTC may determine that a contractor,
not subject to mandatory ineligibility
pursuant to paragraph (a) of this sec-
tion, nevertheless does not meet mini-
mum standards of fitness and integrity
to perform work for the RTC because
the past activities of the contractor, or
a related entity, warrant such deter-
mination.

(c) Notification of disqualification. The
RTC shall notify the contractor in
writing of its determination of manda-
tory or discretionary disqualification
and the reason for such determination
not later than 30 days after the deter-
mination is made. The RTC will insti-
tute procedures to provide appropriate
review of discretionary disqualification
decisions.

[55 FR 5350, 5356, Feb. 14, 1990; 55 FR 11720,
Mar. 29, 1990]

§1506.6 Organizational conflicts of in-
terest.

(a) Information required about the con-
tractor. A contractor shall provide to
the RTC with any bid, proposal, or
offer in regard to the rendering of serv-
ices to the RTC, or if no bid, proposal
or offer is submitted, prior to entering
into a contract with the RTC, suffi-
cient information to permit the RTC to
make a determination with regard to
organizational conflicts of interest.
The scope of the required information
will depend on the nature of the con-
tract and will be determined at the
time of solicitation, or prior to enter-
ing into the contract. The following in-
formation shall be required about the
contractor and its related entities:

(1) Relationships of the contractor
and its related entities as controlling
shareholder of any Federally insured
depository institution or depository in-
stitution holding company;

(2) The names and addresses of con-
tractor’s related entities and a descrip-
tion of each related entity’s business;

(3) The names of any contractor’s re-
lated entities who have been or are di-
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rectors or officers of an insured deposi-
tory institution or depository institu-
tion holding company;

(4) A list of all competing property of
the contractor and its related entities,
if the contract relates to the valuation,
disposition, or management of real es-
tate;

(5) Information concerning any other
business or financial interest of the
contractor, or its related entities,
which could adversely affect the con-
tractors ability to perform under the
contract or to represent the RTC;

(6) Any information required to com-
ply with the requirements of
§1506.4(b)(4); and

(7) Any other information about the
contractor or its related entities which
may be requested by the RTC.

(b) Certification required. At the time
the contractor provides the informa-
tion required by paragraph (a) of this
section, the contractor shall also pro-
vide the following certification:

(1) That no organizational conflict
exists as a result of the contractor’s in-
terests, relationships, or other RTC
contracts;

(2) That the contractor has obtained
a certification from each of its related
entities that no organizational conflict
exists as a result of the related entity’s
interests, relationships or other RTC
contracts; and

(3) That, to the best of the contrac-
tor’s knowledge, no organizational con-
flict exists as a result of its related en-
tities’ interests, relationships, or other
RTC contracts; or, if organizational
conflicts exist, provide information:

(i) Detailing those conflicts;

(ii) Requesting a waiver from the
Contractors’ Conflicts Committee or
the Outside Counsels’ Conflicts Com-
mittee; and

(iii) Including with the request any
information it deems appropriate to
support the issuance of a waiver.

(c) Determination required. Prior to
entering into any contract, the RTC
must conclude that no organizational
conflict of interest exists or that, if
such conflict exists, it has been waived
by the Contractors’ Conflicts Commit-
tee or the Outside Counsels’ Conflicts
Committee.

(d) Retention of information. Informa-
tion obtained by the contractor to
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comply with paragraph (a) of this sec-
tion and to make the certifications re-
quired by paragraph (b) of this section
shall be retained during the term of the
contract and for a period of three years
following termination or expiration of
the contract and shall be made avail-
able for review by the RTC upon re-
quest, except to the extent that disclo-
sure is prohibited by law.

(e) Subsequent notification. Within 10
days after learning of an organiza-
tional conflict of interest, the contrac-
tor shall notify the RTC of the conflict
of interest and either describe the steps
it has taken to eliminate the conflict
or request a waiver from the Contrac-
tors’ Conflicts Committee or the Out-
side Counsels’ Conflicts Committee.

(Approved by the Office of Management and
Budget under control number 3205-0001)

8§1506.7 Personal conflicts of interest.

(a) Contractor’s responsibility. A con-
tractor shall ensure that all manage-
ment officials and key employees have
no personal conflicts of interest.

(b) Information required. A contractor
shall obtain from its management offi-
cials and key employees the following
information about the personal, busi-
ness, and financial relationships of
themselves, their spouses, and minor
children;

(1) Loans from, employment by, or an
ownership interest in the depository
institution whose assets are the sub-
ject of the contract;

(2) Relationships within the last five
years with any other insured deposi-
tory institution, or depository institu-
tion holding company, as an officer, di-
rector, or controlling shareholder or
employee;

(3) Financial, business, or close per-
sonal relationships with any person or
entity, who to their knowledge, has an
interest in the assets which are the
subject of the contract, including infor-
mation about negotiations or arrange-
ments for future employment with
such person or entity;

(4) A list and description of any in-
stance during the preceding five years
in which there was a default on any
material obligation to an insured de-
pository institution; and

§1506.7

(5) Any other information deemed
necessary by the RTC.

(c) Certification. The contractor shall
determine whether any management
official or key employee has an inter-
est which conflicts with responsibil-
ities to the RTC. In making those de-
terminations the contractor may rely
on the information obtained pursuant
to paragraph (b) of this section, unless
the contractor has reason to believe
that the information provided is false
or inaccurate.

(d) Disqualification. The contractor
shall disqualify persons with personal
conflicts of interests from performing
work pursuant to the contract. If ap-
propriate, the contractor may seek a
waiver from the Contractors’ Conflicts
Committee or the Outside Counsels’
Conflicts Committee, to allow employ-
ment of an individual with a personal
conflict of interest on the contract
work. In addition, the contractor shall
certify to the RTC that all manage-
ment officials and key employees for
whom no waiver is sought, have no
business, personal, or financial interest
which conflicts with responsibilities to
the RTC.

(e) Contractors’ Responsibilities. The
contractor shall establish a procedure
to monitor for interests which conflict
with the performance of contract re-
sponsibilities. The contractor shall re-
quire management officials and key
employees to provide the required in-
formation prior to employment on the
contract work, and to update informa-
tion within 10 days of any change.

(f) Subsequent notification. Within 10
days after learning of a management
official’s or key employee’s conflict of
interest, the contractor shall notify
the RTC of the conflict and either de-
scribe the steps it has taken to elimi-
nate the conflict or request a waiver
from the Contractors’ Conflicts Com-
mittee or the Outside Counsels’ Con-
flicts Committee.

(g) Retention of information. Informa-
tion obtained by a contractor from its
management officials and key employ-
ees pursuant to paragraph (b) of this
section shall be retained during the
term of the contract and for a period of
three years following termination or
expiration of the contract and shall be
made available for review by the RTC
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upon request, except to the extent that
disclosure is prohibited by law.

(Approved by the Office of Management and
Budget under control number 3205-0001)

[55 FR 5350, 5356, Feb. 14, 1990; 55 FR 11720,
Mar. 29, 1990]

§1506.8 General standards for
pendent contractor activities.

inde-

(@) In connection with the perform-
ance of any contract and during the
term of such contract, a contractor, its
key employees, subcontractors, and its
related entities, shall not:

(1) Act for the RTC in any matter in
which either the contractor, its key
employees, subcontractors, or a related
entity, has a conflict of interest unless
the Contractors’ Conflicts Committee
or the Outside Counsels’ Committee
has determined that such participation
is appropriate;

(2) Accept or solicit for itself or oth-
ers favors, gifts, or other items of mon-
etary value from any individual or en-
tity whom the contractor, its key em-
ployee, or subcontractor, knows is
seeking official action from the RTC in
connection with the contract or has in-
terests which may be substantially af-
fected by the performance or non-
performance of duties to the RTC;

(3) Improperly use or allow the im-
proper use of RTC property, or prop-
erty over which the contractor, its key
employee, subcontractor, or related en-
tity, has supervision or control by rea-
son of the contract, for the personal
benefit of any individual or entity
other than the RTC; and

(4) Make any unauthorized promise
or commitment on behalf of the RTC.

(b) Any individual who acts for or on
behalf of the RTC pursuant to a con-
tract or any other agreement shall be
deemed a public official for purposes of
18 U.S.C. 201. That statute generally
prohibits the direct or indirect accept-
ance by a public official of anything of
value in return for being influenced in,
or because of, an official act. Violators
are subject to criminal penalties.

(c) Any individual or entity providing
information or certification to the RTC
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is subject to 18 U.S.C. 1001.! Upon re-
ceipt of information indicating that
any individual or entity has violated
any provision of title 18 of the U.S.
Code or other provision of criminal
law, the RTC shall refer such informa-
tion to the Department of Justice.

§1506.9 Limitations on concurrent and
subsequent activities.

(a) Avoiding undue advantage. The
Corporation has determined that con-
tractors performing services for the
RTC may have an undue advantage
over competitors if they seek addi-
tional contracts with the RTC or with
third parties which relate to work
being performed or already performed
for the RTC. To prevent such advan-
tage, restrictions, dependent on the
scope of contractual responsibilities,
must be imposed on the concurrent and
subsequent activities of contractors.
Accordingly, the following restrictions
shall apply unless waived pursuant to
paragraph (b) of this section.

(1) A contractor engaged by the RTC
to develop a plan of action concerning
a specific insured institution cannot
enter into any subsequent contract
with the RTC to implement its rec-
ommendations or assist others in re-
gard to such contract. This restriction
does not bar the RTC, at its discretion,
from determining to simultaneously
engage a single contractor to both de-
velop and implement a plan of action;

(2) A contractor engaged by the RTC
to manage, lease, value, or establish a
sales price for an asset or group of as-
sets cannot enter into any subsequent
contract with the RTC to purchase
that asset or assets or assist someone
other than the RTC or FDIC seeking to
purchase that asset or those assets
from the RTC; and

(3) A contractor cannot act for the
RTC in the same particular matter in
which it or a related entity has a busi-
ness or financial interest.

(4) Additional limitations may be im-
posed on a contractor’s concurrent or
subsequent activities on a case-by-case
basis in situations in which the RTC
concludes that a contractor may gain

1Section 1001 of title 18 generally prohibits
the making of any false or fraudulent state-
ment to a federal officer.
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an unfair competitive advantage or
such concurrent or subsequent activity
would raise a significant appearance of
impropriety. These additional limita-
tions, when imposed, will be disclosed
to the contractor prior to entering into
the contract.

(b) Waivers. The Contractors’ Con-
flicts Committee and the Outside
Counsels’ Conflicts Committee may
grant waivers from the limitations im-
posed by paragraph (a) of this section.
Circumstances which may be sufficient
to warrant the granting of a waiver
are:

(1) Evidence of an established effec-
tive screening mechanism which would
eliminate the likelihood of the con-
tractor obtaining any undue advan-
tage; or

(2) An open or competitive bidding
procedure in which the contractor’s
work for the RTC would provide no
competitive advantage.

§1506.10 Communications with RTC
employees.

(a) Prohibitions. During the course of
any contractor selection process by the
RTC (including any contractor selec-
tion process using procedures other
than competitive procedures), a com-
peting contractor, its related entities,
and employees, representatives, agents,
or consultants of the competing con-
tractor or its related entities shall not:

(1) Directly or indirectly make any
offer or promise of future employment
or business opportunity to, or engage
directly or indirectly in any discussion
of future employment or business op-
portunity with, any RTC employee
with personal or direct responsibility
for that procurement, and competing
contractors who wish to discuss em-
ployment opportunities with an em-
ployee should inquire prior to engaging
in such discussions whether the em-
ployee has personal or direct respon-
sibility for the contractor selection
process in which the contractor will be
or is competing;?

2Employees who have no personal or direct
responsibility for the selection of a contrac-
tor may engage in employment discussions if
they disqualify themselves from subsequent
participation in any matter in which the
contractor has an interest. See 18 U.S.C.
208(a) and 12 CFR 1605.15(b)
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(2) Offer, give, or promise to offer or
give, directly or indirectly, any money,
gratuity, or other thing of value to any
RTC employee, except as permitted by
rules of the Corporation;3 or

(3) Solicit or obtain, directly or indi-
rectly, from any RTC employee, prior
to the award of the contract, any pro-
prietary or source selection informa-
tion regarding such contractor selec-
tion process.

(b) Competing contractor. For purposes
of this section, ‘‘competing contrac-
tor” with respect to any contractor se-
lection process (including a process
using procedures other than competi-
tive procedures) means any entity that
is, or is reasonably likely to become, a
competitor for or recipient of a con-
tract or subcontract under such con-
tractor selection process, and includes
any other person acting on behalf of
such entity.

(c) Certification. The RTC shall not
award a contract or agree to a modi-
fication of a contract unless the officer
or employee of the competing contrac-
tor responsible for the bid, offer, or
proposal submits with it a written cer-
tification that:

(1) The officer or employee is aware
of the prohibitions of paragraph (a) of
this section and, to the best of that of-
ficer’s or employee’s knowledge and be-
lief, he or she has no information con-
cerning a violation or possible viola-
tion of paragraph (a) of this section;
and

(2) Each officer, employee, agent,
representative, and consultant of such
competing contractor who participated
personally and substantially in the
preparation and submission of such bid,
offer, proposal, or modification of such
contract has certified to the respon-
sible officer or employee that he or she:

(i) Is familiar with and will comply
with the requirements of paragraph (a)
of this section; and

(ii) Has no information of any viola-
tions or possible violations of para-
graph (a) of this section and will report
immediately to the officer or employee

3Employees of the RTC are prohibited from
soliciting or accepting anything of value
from anyone having business with the RTC
or the FDIC. See 12 CFR 1605.8.
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of the competing contractor respon-
sible for the bid, offer, or proposal for
any contract or modification of such
contract any subsequently gained in-
formation concerning a violation or
possible violation of paragraph (a) of
this section.

(Approved by the Office of Management and
Budget under control number 3205-0001)

§1506.11 Confidentiality of
tion.

(a) Nonpublic information defined. Any
information identified by the RTC as
confidential or provided by the RTC to
its attorneys in an attorney-client re-
lationship, shall be deemed to be non-
public until the RTC determines other-
wise, in writing, or the information be-
comes part of the body of public infor-
mation from a source other than the
contractor.

(b) Prohibitions. The contractor and
its related entities are prohibited from:

(1) Disclosing nonpublic information
to anyone except as required to per-
form the contractor’s obligations pur-
suant to the contract; and

(2) Using or allowing the use of any
nonpublic information to further any
private interest other than as con-
templated by the contract.

(c) Contractor’s responsibility. The con-
tractor is required to take appropriate
measures to ensure the confidentiality
of nonpublic information and to pre-
vent its inappropriate use. Such meas-
ures may include:

(1) Notifying all employees, related
entities, subcontractors, and other per-
sons to whom the contractor may need
to disclose nonpublic information to
perform its responsibilities under the
contract of the requirement of con-
fidentiality and limitations as to the
use of nonpublic information; and

(2) Requiring each person to whom
nonpublic information is provided to
execute a certification that such per-
son understands the limitations on dis-
closure and use and will maintain the
confidentiality of the information and
not use it other than as contemplated
by the contract.

(d) The Corporation shall establish a
recordkeeping system, which shall
serve the purposes of the RTC with re-
spect to the Privacy Act and the Free-

informa-
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dom of Information Act. Materials des-
ignated by the RTC shall be eligible for
protection under applicable law.

§1506.12 Source selection information.

(a) Prohibition. During the conduct of
any contractor selection process by the
RTC, no person who is given authorized
or obtains unauthorized access to
source selection information regarding
the contractor selection process shall
knowingly disclose such information,
directly or indirectly, to any person
other than a person authorized to re-
ceive such information by the Execu-
tive Director of the Resolution Trust
Corporation or his or her designee, the
General Counsel of the FDIC or his or
her designee, or the RTC’s contracting
officer.

(b) Permitted disclosures. The Execu-
tive Director of the Resolution Trust
Corporation or his or her designee, the
General Counsel of the FDIC or his or
her designee, or the RTC’s contracting
officer, in accordance with internal
procedures developed by the Corpora-
tion, may authorize persons or classes
of persons to obtain access to propri-
etary or source selection information
when access is essential to the contrac-
tor selection process.

§1506.13 Use of consultants.

(a) Contingent fees. Contractors are
prohibited from obtaining the services
of a consultant or advisor to assist in
obtaining a contract with the RTC pur-
suant to an agreement in which pay-
ment of the consultant or advisor
would be contingent on the contractor
obtaining the contract.

(b) Disclosure. When submitting any
bid, offer, or proposal to the RTC, a
contractor shall include information
about payments, agreements to pay or
arrangements for obtaining the serv-
ices (other than engineering, technical,
legal, and accounting services) of con-
sultants or advisors to assist in obtain-
ing the contract that were made by the
contractor or a related entity.

§1506.14 Use of information.

The RTC may utilize any informa-
tion from any source, including infor-
mation obtained under this part, in the
contractor selection process.
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§1506.15 Rescission of contracts.

(a) Circumstances permitting rescission.
The RTC may rescind any contract in
its entirety or with respect to a par-
ticular assignment if:

(1) There is a failure to disclose a ma-
terial fact to the RTC;

(2) The contractor would be prohib-
ited from contracting with the RTC by
§1506.5(a);

(3) Any person or related entity has
been subject to a final enforcement ac-
tion by any federal bank regulatory
agency;

(4) There is any material change in
the representations or certifications
provided to the RTC under §1506.4;

(5) There arises a personal or organi-
zational conflict of interest not waived
by the Contractors’ Conflicts Commit-
tee or the Outside Counsels’ Conflicts
Committee; or

(6) There is violation of any provision
of these regulations.

(b) Contractor liability. In those situa-
tions in which the RTC determines to
rescind a contract, the RTC may seek
damages from the contractor or sub-
contractor whose actions were the
basis for the rescission. Moreover, the
RTC may pursue any rights and rem-
edies provided by law whether or not it
determines to rescind the contract.

(c) Permanent bar. Contractors whose
contracts with the RTC have been re-
scinded pursuant to paragraph (a) of
this section shall be deemed ineligible
to enter into further contracts with
the RTC. This ineligibility shall apply
to related entities of the contractor,
unless determined otherwise by the
Contractors’ Conflicts Committee or
the Outside Counsels’ Conflicts Com-
mittee. The Contractors’ Conflicts
Committee or the Outside Counsels’
Conflicts Committee may determine if
and when a contractor’s or its related
entity’s ineligibility under this para-
graph may be lifted, and what, if any,
conditions may apply to the lifting of
the ineligibility.

(d) Written submission. In the case of a
rescission or bar that is based upon the
ineligibility of the contractor under
§1506.5 (a)(1) through (a)(4) or, if upon
another ground, the integrity of a con-
tractor is called in question, the con-
tractor may provide a written submis-
sion to the person or entity authorized

§1506.16

to act for the RTC that has taken ac-
tion to rescind a contract or bar a con-
tractor. Such written submission shall
receive prompt consideration, and the
contractor shall be informed whether
or not the RTC’s decision or action will
be reconsidered.

[55 FR 5350, 5356, Feb. 14, 1990; 55 FR 11720,
Mar. 29, 1990]

§1506.16 Resolution Trust Corporation
as conservator.

(a) Contractors of an association for
which the Resolution Trust Corpora-
tion is conservator that are in effect as
of the effective date of this regulation
or the appointment of the conservator
shall not be subject to the require-
ments of this part. Except as provided
in paragraph (b) of this section, any
such contract that may be terminated
under its terms without penalty shall
be terminated no later than the later
of six months from the effective date of
this regulation or the appointment of
the conservator, and no such contract
may be renewed, unless such contract
is in or brought into compliance with
this part.

(b) During the period that terminates
on the later of the date six months
from the effective date of this regula-
tion or the date six months from the
appointment of the Resolution Trust
Corporation as conservator, the con-
servator may enter into or renew a
contract that does not comply with the
requirements of this part, or fail to ter-
minate a terminable contract in ac-
cordance with paragraph (a) of this sec-
tion, provided that the conservator de-
termines with respect to any such con-
tract that:

(1) 1t is necessary for the operations
of the association; and

(2) No qualified contractor is avail-
able to contract for similar services on
reasonable financial terms.

The conservator shall not authorize or
permit the term of any such contract
to extend beyond the close of that pe-
riod during which the contractor will
be necessary for the operations of the
association and a qualified contract for
similar services on reasonable financial
terms is not available, as determined
by the conservator.
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(c) The Corporation shall establish a
reporting system for the contracts de-
scribed in this section that are not in
compliance with the requirements of
this part. Reports shall be forwarded to
the Board of Directors of the Corpora-
tion and the Oversight Board.

PART 1507—MINORITY AND
WOMEN CONTRACTING OUT-
REACH PROGRAM

Sec.

1507.1 Purpose and scope.

1507.2 Definitions.

1507.3 Organizational
staffing.

1507.4 Program components.

1507.5 Promotion.

1507.6 Solicitation
guidelines.

1507.7 Oversight and monitoring.

AUTHORITY: 12 U.S.C. 144la(a)(13); 12 U.S.C.
1833e.

SOURCE: 56 FR 43998, Sept. 6, 1991, unless
otherwise noted.

responsibilities and

and contract award

§1507.1 Purpose and scope.

(a) Pursuant to the Financial Institu-
tions Reform, Recovery, and Enforce-
ment Act of 1989, Pub. L. 101-73, sec.
1216(c), 103 Stat. 183, 529 (12 U.S.C.
1833e) this part establishes a minority
outreach program to ensure inclusion,
to the maximum extent possible, of mi-
norities and women, and entities owned
by minorities and women, in all con-
tracts entered into by the Board.

(b) The outreach program established
by this part applies only to the con-
tracting activities of the Board. The
Board and the Resolution Trust Cor-
poration are separate and distinct enti-
ties with different legal characteris-
tics, contracting needs, and programs
to perform their respective missions.
Accordingly, this program does not
apply to the Resolution Trust Corpora-
tion.

§1507.2 Definitions.

For the purposes of this part:

(a) Board means the Oversight Board.

(b) Minority means any Black Amer-
ican, Native American, Hispanic Amer-
ican, or Asian American.

(c) Minority/women owned business or
M/WOB or M/WOB firm means a firm
that is at least fifty-one percent (51%)
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owned and controlled by one or more
minority persons and/or women. If the
firm is a publicly owned company, mi-
nority persons and/or women must own
and control at least fifty-one percent
(51%) of the firm’s voting stock, and
the management and daily business op-
erations of the firm must be controlled
by one or more minority persons or
women.

(d) Other firm means a firm that is
not a minority/women owned business.

§1507.3 Organizational
ities and staffing.

The President of the Board shall ap-
point an Outreach Director, who shall
be a full time officer or employee of
the Board performing other duties for
the Board (including a contracting offi-
cer), to establish and implement the
program.

responsibil-

§1507.4 Program components.

(a) Identification. The first component
of the program is identifying M/WOB
companies capable of providing goods
and services to the Board. Because of
the limited nature of the Board’s con-
tracting, this activity will be limited
to the Washington, DC, area. The
Board’s staff shall:

(1) Obtain lists and directories of M/
WOB firms maintained by other gov-
ernmental agencies and instrumental-
ities;

(2) Participate in conventions, semi-
nars, and professional meetings at-
tended by M/WOB firms in order to ex-
plain Board contracting opportunities
and obtain names of potential M/WOB
contractors; and

(3) Publicize the Board’s desire to ob-
tain names of potential M/WOB firms
for contracting in newspapers, trade
journals, and other communications
media specifically directed to M/WOB
firms.

(b) Solicitation. An M/WOB firm iden-
tified by the staff as a potential con-
tractor will be included in all Board
education and information efforts con-
cerning contracting opportunities and
in a Board contracting database. The
database will be used by the Board’s
staff to identify firms to be solicited
for Board procurements.

(c) Certification. A firm tentatively
identified as a minority/women owned
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business must be certified as meeting
the defining standards in §1507.2(c). To
preserve the integrity and foster the
objectives of the program, the Board
must be satisfied that the defining
standards of ownership and control are
fulfilled by a tentatively identified
firm. The Board’s staff shall:

(1) Develop certification procedures,
including procedures for certifying M/
WOB firms that have previously cer-
tified their status to other government
agencies and instrumentalities under
criteria equivalent to the criteria
under this program;

(2) If necessary, and subject to com-
pliance with applicable requirements of
law, request documentation from M/
WOB firms for submission to the
Board; and

(3) Review certification documents to
assure that firms satisfy the defini-
tions of §1507.2(c).

§1507.5 Promotion.

(@) The promotion of the outreach
program will include the following
Board staff activities:

(1) Ongoing promotion of the out-
reach program within the minority/
women owned business community;
and

(2) Ongoing promotion of the out-
reach program to other firms to make
such firms aware of the Board’s out-
reach program.

(b) The ongoing promotion of this
program within the M/WOB community
is necessary to assure awareness of the
outreach program by all potential

M/WOB contractors, including newly
formed M/WOB firms, and encourage
their participation. The Board’s con-
tracting staff shall:

(1) Develop a promotional campaign
to inform the M/WOB community of
the Board’s contracting needs and its
commitment to involving M/WOB firms
in Board contracting;

(2) Participate regularly in con-
ferences attended by M/WOB firms to
promote Oversight Board contracting
opportunities;

(3) Cooperate with local agencies de-
voted to the promotion of minority/
women owned businesses to promote
Board contracting opportunities;
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(4) Assist M/WOB firms in under-
standing and complying with the
Board’s contracting requirements;

(5) Assist M/WOB firms in under-
standing the Board’s contracting
needs; and

(6) Take measures to ensure that all
Board staff are knowledgeable about
and promote this program.

(c) Promotion of the Board outreach
program to other firms interested in
contracting with the Board is nec-
essary to make such other firms aware
that, under the outreach program, the
Board will also ensure inclusion, to the
maximum extent possible, of minori-
ties and women, and entities owned by
minorities and women, in the perform-
ance of all Board contracts, including
contracts with other firms. All firms
should be informed that Board contract
provisions will require the inclusion, to
the maximum extent possible, of mi-
norities and women, and entities owned
by minorities and women, in contract
performance. The Board’s contracting
staff shall:

(1) Develop a promotional campaign
to inform M/WOB and other firms in-
terested in contracting with the Board
of the Board’s policy to ensure inclu-
sion, to the maximum extent possible,
of minorities and women, and entities
owned by minorities and women, in the
performance and subcontracting of all
Board contracts;

(2) Assist other firms in understand-
ing and complying with Board con-
tracting requirements respecting the
inclusion of minorities and women and
entities owned by minorities and
women, to the maximum extent pos-
sible, in contract performance and sub-
contracting;

(3) Encourage other firms to work
jointly with M/WOB firms for the pur-
pose of contracting with the Board; and

(4) Take measures to ensure that all
Board staff are knowledgeable about
this aspect of the program.

§1507.6 Solicitation and contract
award guidelines.
Board contracting shall maximize

the award of contracts to M/WOB firms
and other firms that provide opportuni-
ties, to the maximum extent possible,
for the inclusion of minorities and
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women and entities owned by minori-
ties and women in the performance of
Board contracts. The Board’s staff
shall formulate and implement guide-
lines directed to this objective which
shall include:

(a) Consideration of the capabilities
of M/WOB firms, including, but not
limited to, determination of delivery
schedules and the timing of offers that
may facilitate offers from M/WOB
firms;

(b) Inclusion of M/WOB firms in the
Board’s contracting database, which
will identify eligible firms in each serv-
ice category;

(c) Solicitation for a contract of as
many bids or quotes from M/WOB firms
in the database as is feasible under the
circumstances; the contracting officer
shall also solicit offers from other
firms, but for any contract for which
the contracting officer does not solicit
bids from M/WOB firms, the contract-
ing officer must document the reasons
therefor;

(d) Placing notices of Board contract-
ing in newspapers and communications
media directed to

M/WOB firms, where feasible, when so-
licitations are publicly advertised; and

(e) Development of standard contract
provisions to ensure inclusion, to the
maximum extent possible, of minori-
ties and women, and entities owned by
minorities and women, in the perform-
ance and subcontracting of all Board
contracts.

§1507.7 Oversight and monitoring.

(a) The Board recognizes that the
success of this program involves com-
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mitment and leadership by senior man-
agement and by the staff. The Board
pledges the continuing involvement of
the Board’s staff, at all levels, to make
this program a success.

(b) The President of the Board shall
establish an internal education pro-
gram concerning the outreach program
and the Board’s commitment to the
program.

(c) The President of the Board shall
develop and implement such additional
procedures as may facilitate reaching
the goals of the outreach program.

(d) The Board’s contracting staff
shall report the results of the program
to the Outreach Director on a periodic
basis. Such reports shall include:

(1) The number of M/WOB firms that
have participated in the contracting
process, reporting separately minority
owned or controlled firms and women
owned or controlled firms;

(2) The number of contracts awarded
to M/WOB firms, reporting separately
awards to minority owned or con-
trolled firms and to women owned or
controlled firms; and

(3) Data concerning the inclusion of
minorities and women, and entities
owned by minorities and women, in the
performance and subcontracting of
contracts with M/WOB and other firms.

(e) The Outreach Director shall re-
port to the President and the General
Counsel of the Board on the implemen-
tation of the program. The President
and the General Counsel of the Board,
in turn, shall report to the members of
the Board, annually or more fre-
quently, on the implementation of the
program.
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PART 1510—RESOLUTION FUNDING
CORPORATION OPERATIONS

Sec.

1510.1 Definitions.

1510.2 General authority.

1510.3 Authorization of establishment of in-
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1510.4 Authority to issue obligations.
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ments.
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AUTHORITY: 12 U.S.C. 1441b.

SOURCE: 54 FR 41950, Oct. 13, 1989, unless
otherwise noted.

§1510.1 Definitions.

General. Unless another definition is
provided in this subchapter, the follow-
ing definitions will apply to terms used
in this subchapter.

Act means the Federal Home Loan
Bank Act as amended (12 U.S.C. 1421 et
seq.).

Administrative expenses means costs
incurred as necessary to carry out the
functions of the Funding Corporation,
including custodian fees; but does not
include any interest on, or redemption
premium with respect to, any obliga-
tion of the Funding Corporation or any
issuance costs.

Bank or banks means a Federal home
loan bank or all the Federal home loan
banks.

Board means the Oversight Board es-
tablished in section 21A(a)(l) of the
Act.

Custodian fees means any fee incurred
by the Funding Corporation in connec-
tion with the transfer of any security
to, or the maintenance of any security
in, the Funding Corporation Principal
Fund and any other expense incurred

in connection with the establishment
or maintenance of the Funding Cor-
poration Principal Fund.

Deficient bank means a bank whose
allocation under section 21B(e)(5) of
the Act exceeds the amount applicable
to such bank under section 21B(e)(3) of
the Act as provided in section 21B(e)(6)
of the Act.

Directorate means the Directorate of
the Funding Corporation.

Excess amount means the amount by
which a bank’s required contribution
pursuant to section 21B(e)(5) of the Act
exceeds the maximum amount limita-
tion applicable to such Bank pursuant
to section 21B(e)(3) of the Act as pro-
vided in section 21B(e)(6) of the Act.

FDIC means the Federal Deposit In-
surance Corporation established pursu-
ant to section 1 of the Federal Deposit
Insurance Act, as amended, 12 U.S.C.
1811, et seq.

Financing Corporation means the Fi-
nancing Corporation established pursu-
ant to section 21(a) of the Act.

FSLIC Resolution Fund means the
FSLIC Resolution Fund established
pursuant to section 11A(a)(1) of the
Federal Deposit Insurance Act, as
amended 12 U.S.C. 1811, et seq.

Funding Corporation means the Reso-
lution Funding Corporation established
pursuant to section 21B(b) of the Act.

Funding Corporation Principal Fund
means the separate account established
under section 21B(g)(2) of the Act.

Issuance costs means issuance fees
and commissions incurred by the Fund-
ing Corporation in connection with the
issuance or servicing of any obligation
of the Funding Corporation, and in-
cludes legal and accounting expenses,
trustee and fiscal and paying agent
charges, costs incurred in connection
with preparing and printing offering
materials, and advertising expenses, to
the extent that any such cost or ex-
pense is incurred by the Funding Cor-
poration in connection with the
issuance of any obligation.

Net earnings means net earnings with-
out reduction for chargeoffs or ex-
penses incurred by a bank for the pur-
chase of capital stock of the Financing
Corporation or payments relating to
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the Funding Corporation required by
the Board under sections 21B (e) and (f)
of the Act.

Remaining bank means a bank that is
not allocated an amount under section
21B(e)(5) of the Act that exceeds its
maximum amount limitation applica-
ble to such bank under section 21B(e)(3)
of the Act as provided in section
21B(e)(6) of the Act.

RTC means the Resolution Trust Cor-
poration established pursuant to sec-
tion 21A(b)(1)(A) of the Act.

§1510.2 General authority.

The Funding Corporation may exer-
cise all authority granted to it by the
Act and by its bylaws, whether or not
specifically implemented by Board reg-
ulations, subject to the limitations and
interpretations contained in this part
and such regulations, orders and direc-
tions as the Board may prescribe.

§1510.3 Authorization of establish-
ment of investment policies and
procedures.

The Directorate may establish from
time to time, with the approval of the
Board, investment policies and proce-
dures from time to time with respect
to assets of the Funding Corporation
which are not required to be invested
in the capital certificates issued by the
RTC and are not needed for current in-
terest payments. These investment
policies and procedures shall be con-
sistent with the provisions of section
21B(g) of the Act.

§1510.4 Authority to issue obligations.

(a) Upon direction by the Board, the
Directorate is authorized to cause the
Funding Corporation to create and
issue in one or more issues, one or
more series of Funding Corporation
bonds, notes, debentures or similar ob-
ligations in an aggregate principal
amount up to the maximum permis-
sible from time to time under section
21B(f)(1) of the Act and having such
other terms and conditions as may be
specified by the Directorate at the
time or times of their issuance. Before
any issue is offered for sale, the ap-
proval of the Department of Treasury
shall be obtained pursuant to section
21B(h)(3) of the Act and 31 U.S.C. 9108.
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(b) The net proceeds of each obliga-
tion issued by the Funding Corporation
shall be used in accordance with the
provisions of section 21B(f)(4) of the
Act.

§1510.5 Federal Reserve bank to be
depositaries and fiscal agents.

The Federal Reserve banks are to act
as depositaries for or fiscal agents or
custodians of the Funding Corporation.
Subject to approval by the Oversight
Board, the Directorate may also au-
thorize establishment of demand de-
posit accounts at one or more financial
institutions.

§1510.6 Budget and expenses.

(@) The Funding Corporation shall
annually submit to the Directorate by
November 15, a budget of its proposed
expenditures, including administrative
expenses for the following year.

(b) By December 1 of each year the
Directorate shall submit an approved
budget to the Board for final approval.

(c) After such budget has been ap-
proved by the Board, the Directorate
shall transmit a copy of the budget to
each bank president.

(d) In the event that the Funding
Corporation projects or anticipates in-
curring expenses which exceed its ap-
proved budget, then an amended budget
shall be submitted for approval by the
Board in the same manner as the origi-
nal budget.

§1510.7 Billing of administrative ex-
penses.

(a) All administrative expenses of the
Funding Corporation shall be paid by
the banks.

(b) The amount each bank shall pay
shall be determined in the manner pro-
vided in section 21B(c)(7)(B) of the Act.

(c) On a periodic basis but not less
than semiannually, the Directorate
shall determine, based upon a method
approved by the Board and in accord-
ance with section 21B(c)(7)(B) of the
Act, each bank’s pro rata share of the
Funding Corporation’s administrative
expenses, as approved by the Board
pursuant to §1510.6 of this part, and the
Directorate shall bill each bank ac-
cordingly.

(d) Each bank shall remit its pro rata
share of the administrative expenses
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within ten (10) business days after re-
ceipt of the bill as provided by para-
graph (c) of this section.

(e) The aggregate amount of adminis-
trative expenses for which the banks
may be billed for any period, under a
budget approved pursuant to §1510.6 of
this part, shall be adjusted as nec-
essary to reflect any differences be-
tween such aggregate expenses pro-
jected for the period and those actually
incurred in prior periods during the
calendar year or to reflect any changes
in the estimate of such aggregate ex-
penses expected to be incurred in the
coming period; however, in no event
shall the aggregate of all bills issued to
the banks exceed the budget, or the
amended budget approved pursuant to
§1510.6 of this part.

§1510.8 Issuance expenses.

After receipt of the proceeds (less
any discount, plus any premium) of
any obligation issued by the Funding
Corporation and prior to the purchase
of capital certificates issued by the
RTC, pursuant to section 21A of the
Act, or refunding any previously issued
obligation, pursuant to section 21B(f)(1)
of the Act, the Funding Corporation
shall deduct its issuance costs as budg-
eted in the budget approved by the
Board.

§1510.9 Capitalization of Funding Cor-
poration.

(a) Funding projections. (1) Not later
than December 15 and June 15 of each
year, the Directorate shall project how
it will raise funds for the Funding Cor-
poration (including the amount of
funds needed from the banks) and pay
interest on outstanding obligations of
the Funding Corporation during the
following year, specifically including
the projected dollar amount to be
raised and the projected settlement
date(s). Not later than March 15, June
15, September 15, and December 15 of
each year, the Directorate shall update
its projections for the remainder of the
year and confirm the dollar amount
raised and the settlement dates and
amount of interest paid in the preced-
ing period.

(2) Not later than December 15 of
each year, each bank shall submit to
the Directorate a statement prepared
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by an officer at such bank containing
such bank’s earning projections for the
following year. Not later than March
15, June 15, September 15 and December
15 of each year, such officer shall pro-
vide to the Directorate an updated re-
port containing the previous quarter’s
earnings and updating the projections
for the remainder of the year.

(3) Not later than each December 20
and June 20, the Directorate shall sub-
mit the funding projections to the
Board for review. Not later than March
20, June 20, September 20 and December
20 of each year, the Directorate shall
submit the updated projections to the
Board for review.

(4) Not later than December 31 and
June 30, the Directorate shall notify
each bank of the amount of projected
funds needed by the Directorate from
the banks, the aggregate amount avail-
able from all the banks and each
bank’s projected pro rata share cal-
culated in accordance with the provi-
sions of section 21B of the Act. In no
event shall the amount projected to be
requested from the banks in any given
calendar year exceed the three hundred
million dollar ($300,000,000) maximum
amount limitation set forth in sections
21B(e)(3)(B) and (C) of the Act, plus ap-
plicable amounts in section 21B(e)(3)(A)
of the Act.

(5) Once the funding projections are
approved by the Board, not later than
December 31 and June 30 of each year,
the Directorate shall provide the banks
with projections of how it will raise
funds for the Funding Corporation (in-
cluding the amount of funds needed
from the banks) and pay interest on
outstanding obligations of the Funding
Corporation during the following year,
specifically including the projected
dollar amount to be raised and the pro-
jected settlement date(s). Once the up-
dated projections are approved by the
Board, not later than March 31, June
30, September 30, and December 31 of
each year, the Directorate shall pro-
vide the banks with a report updating
its projections for the remainder of the
year and confirming the dollar amount
raised and the settlement dates and
amount of interest paid in the preced-
ing quarter.

(6) The projections required by this
subsection shall not apply to amounts
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required to capitalize the Funding Cor-
poration prior to October 31, 1989.

(b) Capital assessments of Federal home
loan banks—(1) General. (i) Upon direc-
tion by the Board, the Directorate
shall require each bank to invest in
nonvoting capital stock of the Funding
Corporation so that the Funding Cor-
poration may defease its obligations
proposed to be issued pursuant to sec-
tion 21B of the Act.

(i) The banks collectively are di-
rected to purchase, when and as in-
structed by the Directorate, in one or
more issues, Funding Corporation non-
voting capital stock at a purchase
price of $1.00 per share. Such stock
shall be subject to such terms and con-
ditions as are prescribed in the bylaws
of the Funding Corporation, as the
same may be amended from time to
time. The amount of stock which each
bank shall be required to purchase
within each issue shall be:

(A) As to the amount of Funding Cor-
poration stock purchased pursuant to
section 21B(e)(3) of the Act and Financ-
ing Corporation stock purchased pursu-
ant to section 21(d)(3) of the Act, in the
aggregate, up to the initial one billion
dollars ($1,000,000,000) in accordance
with the ratios prescribed in section
21B(e)(4) of the Act.

(B) As to the amount of Funding Cor-
poration stock purchased pursuant to
section 21B(e)(3) of the Act and Financ-
ing Corporation stock purchased pursu-
ant to section 21(d)(3) of the Act, in the
aggregate, in excess of one billion dol-
lars ($1,000,000,000), in accordance with
the ratios prescribed in section
21B(e)(5) of the Act.

(iii) (A) If the amount any bank is re-
quired to invest in capital stock of the
Funding Corporation exceeds its maxi-
mum investment limitation as deter-
mined pursuant to section 21B(e)(3) of
the Act, the Directorate is authorized
to require each remaining bank to in-
vest in such additional capital stock of
the Funding Corporation as provided
for in section 21B(e)(6) of the Act.

(B) The amount of Funding Corpora-
tion stock required to be purchased by
the banks shall be determined by de-
ducting, pursuant to sections
21B(e)(3)(A) and (B) of the Act, the
amount of Financing Corporation cap-
ital stock that the banks are required
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to purchase pursuant to section 21 of
the Act. If the amount of Financing
Corporation capital stock that the
banks are required to purchase exceeds
the annual three hundred million dol-
lar ($300,000,000) limitation on pur-
chases of Funding Corporation capital
stock prescribed by sections
21B(e)(3)(B) and (C) of the Act, then the
amount of Financing Corporation cap-
ital stock purchased in excess of such
limitations shall be credited in the fol-
lowing year or years, as the case may
be.

(iv) The shares shall have a par value
of $1.00 per share and may be transfer-
able at not less than par value only
among the banks.

(v) Shares of Funding Corporation
stock shall be issued in certificate or in
book entry form. The Directorate shall
establish procedures for appointing a
registrar and a transfer agent.

(2) Request for funds to capitalize the
Funding Corporation. (i) Approximately
forty-five (45) days in advance of the
date that funds are needed by the RTC,
the Board shall advise the Directorate
in writing of the amount of funds re-
quired and the due date.

(ii) The Directorate shall determine,
according to a method approved by the
Board, and in accordance with sections
21B(e)(4) and (5) of the Act, each bank’s
pro rata share of the amount needed to
defease the obligations issued by the
Funding Corporation in accordance
with the provisions of section 21B of
the Act. The Directorate shall notify
each bank, in writing, at least 15 days
in advance of the amount and due date
of its pro rata share.

(iii) Each bank shall wire imme-
diately available and finally collected
funds to the Funding Corporation on
the due date.

(iv) The time for the notice require-
ments shall not apply to requests for
funds to capitalize the Funding Cor-
poration made prior to October 31, 1989.

(c) Industry assessments. (1) The Fund-
ing Corporation is authorized to col-
lect, with the approval of the Board of
Directors of the FDIC, the assessments
of SAIF members, pursuant to section
21B(e)(7)(A) of the Act, through a joint
collection agent.

(2) The Funding Corporation, based
upon projections of the amount needed
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for the Funding Corporation Principal
Fund and projections of the amounts
available from the banks and from
SAIF members’ assessments, shall de-
termine the amount of available bank
funds pursuant to sections 21B(e) (3),
(4), (5), and (6) of the Act and shall also
determine the percentage of assess-
ments on SAIF members needed, if
any, to fund the Funding Corporation
Principal Fund. In making the deter-
mination of the percentage of assess-
ments needed from SAIF members, the
Funding Corporation shall deduct the
amount assessed, if any, by the Financ-
ing Corporation, pursuant to section
21B(e)(7)(A)(iii) of the Act and the limi-
tations prescribed in section
21B(e)(7)(A) of the Act.

(3) Based upon the determination
made under paragraph (c)(2) of this sec-
tion, the Funding Corporation shall no-
tify the FDIC, the Financing Corpora-
tion and the joint collection agent of
the percentage of assessments from
SAIF members it needs.

(d) Receivership proceeds. To the ex-
tent the amounts available pursuant to
paragraphs (b) and (c) of this section
are insufficient to fund the Funding
Corporation Principal Fund, upon writ-
ten request from the Directorate, the
FDIC shall transfer funds to the Fund-
ing Corporation representing proceeds
from liquidating dividends and pay-
ments made on claims received by the
FSLIC Resolution Fund from receiver-
ships. Such written request shall state
the amount of funds needed and the
date by which the funds are needed.

§1510.10 Funding Corporation Prin-
cipal Fund Reserve Account.

(a) Upon becoming a deficient bank,
a bank shall set aside in a reserve ac-
count the amounts required by section
21B(e)(6)(D) of the Act.

(b) The balance in the reserve ac-
count, which shall not exceed the
amount of the total deficiency of the
deficient bank, shall be available for
the sole purpose of purchasing capital
stock from the remaining banks that
was purchased on behalf of the defi-
cient bank.

(c) Each quarter, each deficient bank
shall, prior to any payment of divi-
dends, set aside in the reserve account
from net earnings and any reimburse-
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ments received from other deficient
banks an amount that shall be used to
make the purchases of stock required
under section 21B(e)(6)(C) of the Act.
Pursuant to section 21A(e)(6)(D)(ii) of
the Act, the Board shall not require
that such amount exceed an amount
equal to twenty percent (20%) of the
net earnings of the deficient bank.
Such limitation, however, shall not
prohibit a deficient bank from reserv-
ing additional amounts, from reim-
bursements received from other defi-
cient banks or from other sources, for
the purpose of purchasing stock pur-
chased on its behalf by remaining
banks.

(d) Interest shall begin to accrue two
(2) years after the investments under
section 21B(e)(6)(A) of the Act are made
on behalf of a deficient bank. Interest
shall accrue on the deficient amount at
a rate equal to the annual average cost
of funds of all banks in the most recent
year. Interest payments shall be made
annually or quarterly in the manner
described in paragraph (e) of this sec-
tion. Such interest payments are not
subject to the limitations on reserve
accounts set forth in paragraph (c) of
this section.

(e) Annually, not later than each
January 31, all amounts set aside in
the reserve account shall be remitted
to the remaining banks in the amounts
determined by the Directorate, in ac-
cordance with a method approved by
the Board and in accordance with sec-
tion 21B of the Act, and shall be remit-
ted in the order that each investment
was made on behalf of a deficient bank.
Notwithstanding the first sentence of
this paragraph (e), however, amounts
set aside in the reserve account may be
remitted quarterly, not later than the
close of the month following each quar-
ter, provided that the total amounts
remitted with respect to any year shall
be equal to what would have been re-
mitted if a single annual payment were
made as set forth in the first sentence
of this paragraph (e).

(f) When appropriate, the Directorate
shall direct a remaining bank to trans-
fer the necessary shares of Funding
Corporation stock to a deficient bank
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upon receipt of funds disbursed from
the deficient bank’s reserve account.

[54 FR 41950, Oct. 13, 1989, as amended at 56
FR 57483, Nov. 12, 1991]

§1510.11 Interest payments and inter-
est reserve account.

(a) The Directorate shall make a
written request for funds to pay inter-
est on obligations of the Funding Cor-
poration from the following sources
and in the following order:

(1) Earnings of the Funding Corpora-
tion not invested in the Funding Cor-
poration Principal Fund.

(2) Proceeds from:

(i) The liguidating dividends and pay-
ments made on claims received by the
RTC from receiverships to the extent
such proceeds are determined by the
Board to be in excess of funds presently
necessary for resolution costs; and

(if) Warrants and participations ac-
quired by the RTC.

(3) To the extent funds from para-
graphs (a)(1) and (2) of this section are
not sufficient to cover the amount of
interest payments due on obligations
of the Funding Corporation, the banks
shall pay the Funding Corporation
each calendar year the aggregate
amount as set forth in section
21B(F)(2)(C) of the Act.

(i) Each bank’s individual share of
such amount shall be as prescribed in
sections 21B(f)(2)(C) (i) and (ii) of the
Act. In instances where any bank(s) is
(are) unable to fund interest payments
in the amounts prescribed by section
21B(f)(2)(C)(ii) of the Act, out of re-
tained earnings, the banks which have
no such deficiency shall fund the
amount of the aggregate deficiencies in
accordance with the calculation set
forth in sections 21B(f)(2)(C)(ii) (1) and
(I1) of the Act. Notwithstanding the
preceding sentence, a bank’s contribu-
tions for such interest payments on be-
half of other bank(s) shall not be made
to the extent it causes such bank to
have deficit retained earnings.

(if) Any bank on whose behalf inter-
est payments were made under para-
graph (a)(3)(i) of this section shall
quarterly, prior to the payment of divi-
dends, and after making the payments
required by §1510.10, excluding any in-
terest payments made pursuant to
§1510.10(d), set aside in a reserve ac-
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count separate from the reserve ac-
count required for reimbursements of
capital contributions to the Funding
Corporation, twenty percent (20%) of
net earnings, or the amount of the defi-
ciency if such deficiency is less than
twenty percent (20%) of net earnings,
which funds will be used to reimburse
the banks that made payments on be-
half of the bank(s) which was unable to
fund its interest payments. Until such
time as the deficiency amount has been
repaid, the bank on whose behalf inter-
est payments were made shall continue
to set aside twenty percent (20%) of net
earnings on a quarterly basis. Notwith-
standing the foregoing, the amounts
set aside in the reserve account pursu-
ant to this paragraph (a)(3)(ii) and
§1510.10 of this part and pursuant to
section 21(d) of the Act, in the aggre-
gate, are not required to exceed twenty
percent (20%) of net earnings.

(iii) Annually, not later than each
January 31, all amounts set aside in
the reserve account shall be remitted
to the banks that made interest pay-
ments on behalf of another bank(s) in
amounts determined by the Direc-
torate. Banks which have made inter-
est expense payments on behalf of
other banks shall receive reimburse-
ment in the order of the interest ex-
pense contributions made by such
banks. In determining the amount due
to each bank for interest payments
made on behalf of another bank, the
Directorate shall multiply the avail-
able funds in the reserve account by
the percentage arrived at by dividing,
for each separate deficiency—

(A) The cumulative amount of inter-
est expenses paid by a bank on behalf
of such bank; by

(B) The cumulative amount of inter-
est expenses paid by all the banks on
behalf of such bank for that deficiency.

(4) Any net proceeds from the sale of
assets received from the RTC by the
FSLIC Resolution Fund.

(b) To the extent that the funds from
the sources identified in paragraph (a)
of this section are insufficient, the De-
partment of Treasury shall pay to the
Funding Corporation such additional
amounts as may be necessary to pay
such interest, upon receipt of a certifi-
cation from the Directorate, in a form
satisfactory to the Department of the
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Treasury. The certification at a mini-
mum shall state the total amounts
paid by the Funding Corporation from
the sources listed in paragraph (a) of
this section and the amounts necessary
to make up the deficiency. Any amount
paid by the Department of Treasury
shall become a liability of the Funding
Corporation to be repaid to the Depart-
ment of Treasury upon the dissolution
of the Funding Corporation, to the ex-
tent of its remaining assets.

§1510.12 Request for funds for interest
payments.

(a) Prior to the date that funds are
needed by the Funding Corporation for
interest payments pursuant to section
21B(f)(2) of the Act, the Directorate
shall determine each bank’s pro rata
share in accordance with the provisions
of section 21B(f)(2) of the Act and a
methodology approved by the Board.
The Directorate shall notify each bank
in writing at least three business days
in advance of such date of the amount
and due date of payment of its pro rata
share.

(b) Each bank shall wire immediately
available and finally collected funds to
the Funding Corporation on the due
date.

[54 FR 41950, Oct. 13, 1989, as amended at 56
FR 57483, Nov. 12, 1991]

§1510.13 Reports to Board.

Within ten (10) business days of the
close of each calendar quarter com-
mencing with the quarter ended Sep-
tember 30, 1989, the Directorate shall
submit to the Board a report for the
previous calendar quarter stating:

(a) The number of shares of the cap-
ital stock of the Funding Corporation
which the banks were required to pur-
chase and the dates of the purchases;

(b) The types and amounts of securi-
ties purchased pursuant to section
21B(g) of the Act;

(c) The amount of any obligations
issued during the quarter pursuant to
section 21B(f)(1) of the Act and the
basic terms and conditions of such obli-
gations; the amount of any obligations
proposed to be issued during the cur-
rent quarter and any anticipated sig-
nificant differences in the basic terms
and conditions of those obligations
from previously issued obligations; and
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the aggregate amount of obligations
issued as of the end of the last quarter
and the maximum amount of obliga-
tions which the Funding Corporation
was permitted to issue as of that date
pursuant to section 21B(f)(1) of the Act;

(d) The amount of capital certificates
purchased from the RTC during the
last quarter and the aggregate amount
purchased during all previous quarters
and the percentage of all proceeds from
obligations which the Funding Cor-
poration had invested in the RTC as of
the end of the last quarter;

(e) The aggregate amount assessed
against the banks, the aggregate
amount assessed against the SAIF
members, and the aggregate amounts
collected from the other specified
sources;

() Any significant changes in the
Funding Corporation’s investment poli-
cies or any other developments that
the Directorate deems significant
which occurred during the last quarter
or are expected to occur during the
current quarter;

(g) The amount of funds distributed
to remaining banks from the reserve
accounts established pursuant to
§§1510.10 and 1510.11 of this part; and

(h) Such other information as the
Board may require.

§1510.14 Reports to Congress.

The Directorate and the Board shall
prepare such reports as are necessary
to enable the Board to comply with the
reporting requirements set forth in sec-
tion 21B(i) of the Act for submission of
the reports to Congress and the Presi-
dent.

§1510.15 Review of books and records.

An office designated by the Board
shall review the books and records of
the Funding Corporation at least annu-
ally to determine whether the Funding
Corporation is performing its functions
in accordance with the provisions of
section 21B of the Act and this part.

PART 1511 —BOOK-ENTRY
PROCEDURE

Sec.

1511.0 Applicability.

1511.1 Definition of terms.

1511.2 Law governing rights and obligations
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of the Funding Corporation and Federal
Reserve Banks; rights of any Person
against the Funding Corporation and the
Federal Reserve Banks.

1511.3 Law governing other interests.

1511.4 Creation of Participant’s Security
Entitlement; security interests.

1511.5 Obligations of Funding Corporation;
no adverse claims.

1511.6 Authority of Federal Reserve Banks.

1511.7 Liability of the Funding Corporation
and Federal Reserve Banks.

1511.8 Notice of attachment.

AUTHORITY: 12 U.S.C. 1441b.

SOURCE: 61 FR 66875, Dec. 19, 1996, unless
otherwise noted.

§1511.0 Applicability.

The regulations in this part apply to
Book-entry Funding Corporation Secu-
rities.

§1511.1 Definitions of terms.

In this part, unless the context indi-
cates otherwise:

Act means the Federal Home Loan
Bank Act as amended (12 U.S.C. 1421 et
seq.).

Adverse Claim means a claim that a
claimant has a property interest in a
Book-entry Funding Corporation Secu-
rity and that it is a violation of the
rights of the claimant for another Per-
son to hold, transfer, or deal with the
Book-entry Funding Corporation Secu-
rity.

Book-entry Funding Corporation Secu-
rity means a Funding Corporation Se-
curity in book-entry form that is
issued or maintained in the Book-entry
System. Solely for the purposes of this
Part, it also means the separate inter-
est and principal components of a
Book-entry Funding Corporation Secu-
rity if such security has been divided
into such components as authorized by
the Securities Documentation and the
components are maintained separately
on the books of one or more Federal
Reserve Banks.

Book-entry System means the auto-
mated book-entry system operated by
the Federal Reserve Banks acting as
the fiscal agent for the Funding Cor-
poration, on which Book-entry Fund-
ing Corporation Securities are issued,
recorded, transferred and maintained
in book-entry form.

Entitlement Holder means a Person to
whose account an interest in a Book-
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entry Funding Corporation Security is
credited on the records of a Securities
Intermediary.

Federal Reserve Bank or Reserve Bank
means a Federal Reserve Bank or
Branch.

Federal Reserve Bank Operating Cir-
cular means the publication issued by
each Federal Reserve Bank that sets
forth the terms and conditions under
which the Reserve Bank maintains
book-entry Securities accounts (in-
cluding Book-entry Funding Corpora-
tion Securities) and transfers book-
entry Securities (including Book-entry
Funding Corporation Securities).

Funding Corporation means the Reso-
lution Funding Corporation established
pursuant to section 21B(b) of the Act.

Funding Corporation Security or Secu-
rity means a Funding Corporation
bond, note, debenture and similar obli-
gations issued under section 21B of the
Act.

Funds Account means a reserve and/or
clearing account at a Federal Reserve
Bank to which debits or credits are
posted for transfers against payment,
book-entry securities transaction fees,
or principal and interest payments.

Participant means a Person that
maintains a Participant’s Securities
Account with a Federal Reserve Bank.

Participant’s Securities Account means
an account in the name of a Partici-
pant at a Federal Reserve Bank to
which Book-entry Funding Corporation
Securities held for a Participant are or
may be credited.

Person means and includes an individ-
ual, corporation, company, govern-
mental entity, association, firm, part-
nership, trust, estate, representative,
and any other similar organization, but
does not mean or include the United
States, the Funding Corporation, or a
Federal Reserve Bank.

Revised Article 8 means Uniform Com-
mercial Code, Revised Article 8, Invest-
ment Securities (with Conforming and
Miscellaneous Amendments to Articles
1, 3, 4, 5, 9, and 10) 1994 Official Text.
Revised Article 8 of the Uniform Com-
mercial Code is incorporated by ref-
erence in this Part pursuant to 5 U.S.C.
552(a) and 1 CFR Part 51. Article 8 was
adopted by the American Law Institute
and the National Conference of Com-
missioners on Uniform State laws and
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approved by the American Bar Associa-
tion on February 14, 1995. Copies of this
publication are available from the Ex-
ecutive Office of the American Law In-
stitute, 4025 Chestnut Street, Philadel-
phia, PA 19104, and the National Con-
ference of Commissioners on Uniform
State Laws, 676 North St. Clair Street,
Suite 1700, Chicago, IL 60611. Copies are
also available for public inspection at
the Department of the Treasury Li-
brary, Room 5030, main Treasury
Building, 1500 Pennsylvania Avenue,
NW., Washington DC 20220, and in the
Office of the Federal Register, 800
North Capitol St., NW., Suite 700,
Washington DC.

Securities Documentation means the
applicable offering circular, supple-
ment, or other documents establishing
the terms of a Book-entry Funding
Corporation Security.

Securities Intermediary means:

(1) A Person that is registered as a
‘“clearing agency’ under the Federal
securities laws; a Federal Reserve
Bank; any other Person that provides
clearance or settlement services with
respect to a Book-entry Funding Cor-
poration Security that would require it
to register as a clearing agency under
the Federal securities laws but for an
exclusion or exemption from the reg-
istration requirement, if its activities
as a clearing corporation, including
promulgation of rules, are subject to
regulation by a Federal or State gov-
ernmental authority; or

(2) A Person (other than an individ-
ual, unless such individual is registered
as a broker or dealer under the federal
securities laws) including a bank or
broker, that in the ordinary course of
its business maintains securities ac-
counts for others and is acting in that
capacity.

Security Entitlement means the rights
and property interest of an Entitle-
ment Holder with respect to a Book-
entry Funding Corporation Security.

State means any State of the United
States, the District of Columbia, Puer-
to Rico, the Virgin lIslands, or any
other territory or possession of the
United States.

Transfer message means an instruc-
tion of a Participant to a Federal Re-
serve Bank to effect a transfer of a
Book-entry Funding Corporation Secu-

§1511.2

rity, as set forth in Federal Reserve
Bank Operating Circulars.

§1511.2 Law governing rights and ob-
ligations of the Funding Corpora-
tion and Federal Reserve Banks;
rights of any Person against the
Funding Corporation and the Fed-
eral Reserve Banks.

(a) Except as provided in paragraph
(b) of this section, the following are
governed solely by the regulations con-
tained in this part 1511, the Securities
Documentation and Federal Reserve
Bank Operating Circulars:

(1) The rights and obligations of the
Funding Corporation and the Federal
Reserve Banks with respect to:

(i) A Book-entry Funding Corpora-
tion Security or Security Entitlement;
and

(if) The operation of the Book-entry
System as it applies to Funding Cor-
poration Securities; and

(2) The rights of any Person, includ-
ing a Participant, against the Funding
Corporation and the Federal Reserve
Banks with respect to:

(i) A Book-entry Funding Corpora-
tion Security or Security Entitlement;
and

(if) The operation of the Book-entry
System as it applies to Funding Cor-
poration Securities.

(b) A security interest in a Security
Entitlement that is in favor of a Fed-
eral Reserve Bank from a Participant
and that is not recorded on the books
of a Federal Reserve Bank pursuant to
§1511.4(c)(1), is governed by the law
(not including the conflict-of-law rules)
of the jurisdiction where the head of-
fice of the Federal Reserve Bank main-
taining the Participant’s Securities
Account is located. A security interest
in a Security Entitlement that is in
favor of a Federal Reserve Bank from a
Person that is not a Participant, and
that is not recorded on the books of a
Federal Reserve Bank pursuant to
§1511.4(c)(1), is governed by the law de-
termined in the manner specified in
§1511.3.

(c) If the jurisdiction specified in the
first sentence of paragraph (b) of this
section is a State that has not adopted
Revised Article 8 (incorporated by ref-
erence, see §1511.1), then the law speci-
fied in paragraph (b) shall be the law of
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that State as though Revised Article 8
had been adopted by that State.

§1511.3 Law governing other interests.

(a) To the extent not inconsistent
with the regulations in this part, the
law (not including the conflict-of-law
rules) of a Securities Intermediary’s
jurisdiction governs:

(1) The acquisition of a Security En-
titlement from the Securities Inter-
mediary;

(2) The rights and duties of the Secu-
rities Intermediary and Entitlement
Holder arising out of a Security Enti-
tlement;

(3) Whether the Securities Inter-
mediary owes any duties to an adverse
claimant to a Security Entitlement;

(4) Whether an Adverse Claim can be
asserted against a Person who acquires
a Security Entitlement from the Secu-
rities Intermediary or a Person who
purchases a Security Entitlement or
interest therein from an Entitlement
Holder; and

(5) Except as otherwise provided in
paragraph (c) of this section, the per-
fection, effect of perfection or non-per-
fection and priority of a security inter-
est in a Security Entitlement.

(b) The following rules determine a
“Securities Intermediary’s jurisdic-
tion” for purposes of this section:

(1) If an agreement between the Secu-
rities Intermediary and its Entitle-
ment Holder specifies that it is gov-
erned by the law of a particular juris-
diction, that jurisdiction is the Securi-
ties Intermediary’s jurisdiction.

(2) If an agreement between the Secu-
rities Intermediary and its Entitle-
ment Holder does not specify the gov-
erning law as provided in paragraph
(b)(1) of this section, but expressly
specifies that the securities account is
maintained at an office in a particular
jurisdiction, that jurisdiction is the Se-
curities Intermediary’s jurisdiction.

(3) If an agreement between the Secu-
rities Intermediary and its Entitle-
ment Holder does not specify a juris-
diction as provided in paragraph (b)(1)
or (b)(2) of this section, the Securities
Intermediary’s jurisdiction is the juris-
diction in which is located the office
identified in an account statement as
the office serving the Entitlement
Holder’s account.
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(4) If an agreement between the Secu-
rities Intermediary and its Entitle-
ment Holder does not specify a juris-
diction as provided in paragraph (b)(1)
or (b)(2) of this section and an account
statement does not identify an office
serving the Entitlement Holder’s ac-
count as provided in paragraph (b)(3) of
this section, the Securities
Intermediary’s jurisdiction is the juris-
diction in which is located the chief ex-
ecutive office of the Securities Inter-
mediary.

(c) Notwithstanding the general rule
in paragraph (a)(5) of this section, the
law (but not the conflict-of-law rules)
of the jurisdiction in which the Person
creating a security interest is located
governs whether and how the security
interest may be perfected automati-
cally or by filing a financing state-
ment.

(d) If the jurisdiction specified in
paragraph (b) of this section is a State
that has not adopted Revised Article 8
(incorporated by reference, see §1511.1),
then the law for the matters specified
in paragraph (a) of this section shall be
the law of that State as though Re-
vised Article 8 had been adopted by
that State. For purposes of the applica-
tion of the matters specified in para-
graph (a) of this section, the Federal
Reserve Bank maintaining the Securi-
ties Account is a clearing corporation,
and the Participant’s interest in a
Book-entry Funding Corporation Secu-
rity is a Security Entitlement.

§1511.4 Creation of Participant's Secu-
rity Entitlement; security interests.

(a) A Participant’s Security Entitle-
ment is created when a Federal Re-
serve Bank indicates by book-entry
that a Book-entry Funding Corpora-
tion Security has been credited to a
Participant’s Securities Account.

(b) A security interest in a Security
Entitlement of a Participant in favor
of the United States to secure deposits
of public money, including without
limitation deposits to the Treasury tax
and loan accounts, or other security in-
terest in favor of the United States
that is required by Federal statute,
regulation, or agreement, and that is
marked on the books of a Federal Re-
serve Bank is thereby effected and per-
fected, and has priority over any other
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interest in the securities. Where a se-
curity interest in favor of the United
States in a Security Entitlement of a
Participant is marked on the books of
a Federal Reserve Bank, such Reserve
Bank may rely, and is protected in re-
lying, exclusively on the order of an
authorized representative of the United
States directing the transfer of the se-
curity. For purposes of this paragraph,
an ‘‘authorized representative of the
United States” is the official des-
ignated in the applicable regulations or
agreement to which a Federal Reserve
Bank is a party, governing the security
interest.

(c)(1) The Funding Corporation and
the Federal Reserve Banks have no ob-
ligation to agree to act on behalf of
any Person or to recognize the interest
of any transferee of a security interest
or other limited interest in favor of
any Person except to the extent of any
specific requirement of Federal law or
regulation or to the extent set forth in
any specific agreement with the Fed-
eral Reserve Bank on whose books the
interest of the Participant is recorded.
To the extent required by such law or
regulation or set forth in an agreement
with a Federal Reserve Bank, or the
Federal Reserve Bank Operating Cir-
cular, a security interest in a Security
Entitlement that is in favor of a Fed-
eral Reserve Bank, the Funding Cor-
poration, or a Person may be created
and perfected by a Federal Reserve
Bank marking its books to record the
security interest. Except as provided in
paragraph (b) of this section, a security
interest in a Security Entitlement
marked on the books of a Federal Re-
serve Bank shall have priority over any
other interest in the securities.

(2) In addition to the method pro-
vided in paragraph (c)(1) of this sec-
tion, a security interest in a Security
Entitlement, including a security in-
terest in favor of a Federal Reserve
Bank, may be perfected by any method
by which a security interest may be
perfected under applicable law as de-
scribed in §1511.2(b) or §1511.3. The per-
fection, effect of perfection or non-per-
fection and priority of a security inter-
est are governed by such applicable
law. A security interest in favor of a
Federal Reserve Bank shall be treated
as a security interest in favor of a

§1511.5

clearing corporation in all respects
under such law, including with respect
to the effect of perfection and priority
of such security interest. A Federal Re-
serve Bank Operating Circular shall be
treated as a rule adopted by a clearing
corporation for such purposes.

§1511.5 Obligations of Funding Cor-
poration; no adverse claims.

(a) Except in the case of a security
interest in favor of the United States
or a Federal Reserve Bank or otherwise
as provided in §1511.4(c)(1), for the pur-
poses of this part 1511, the Funding
Corporation and the Federal Reserve
Banks shall treat the Participant to
whose Securities Account an interest
in a Book-entry Funding Corporation
Security has been credited as the Per-
son exclusively entitled to issue a
Transfer Message, to receive interest
and other payments with respect there-
of and otherwise to exercise all the
rights and powers with respect to such
Security, notwithstanding any infor-
mation or notice to the contrary. Nei-
ther the Federal Reserve Banks nor the
Funding Corporation is liable to a Per-
son asserting or having an Adverse
Claim to a Security Entitlement or to
a Book-entry Funding Corporation Se-
curity in a Participant’s Securities Ac-
count, including any such claim arising
as a result of the transfer or disposi-
tion of a Book-entry Funding Corpora-
tion Security by a Federal Reserve
Bank pursuant to a Transfer Message
that the Federal Reserve Bank reason-
ably believes to be genuine.

(b) The obligation of the Funding
Corporation to make payments of in-
terest and principal with respect to
Book-entry Funding Corporation Secu-
rities is discharged at the time pay-
ment in the appropriate amount is
made as follows:

(1) Interest on Book-entry Funding
Corporation Securities is either cred-
ited by a Federal Reserve Bank to a
Funds Account maintained at such
Bank or otherwise paid as directed by
the Participant.

(2) Book-entry Funding Corporation
Securities are redeemed in accordance
with their terms by a Federal Reserve
Bank withdrawing the securities from
the Participant’s Securities Account in
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which they are maintained and by ei-
ther crediting the amount of the re-
demption proceeds, including both
principal and interest where applica-
ble, to a Funds Account at such Bank
or otherwise paying such principal and
interest, as directed by the Partici-
pant. The principal of such Securities
shall be paid using the proceeds of the
noninterest bearing instruments main-
tained by the Funding Corporation for
such purpose.

§1511.6 Authority of Federal Reserve
Banks.

(a) Each Federal Reserve Bank is
hereby authorized as fiscal agent of the
Funding Corporation to perform func-
tions with respect to the issuance of
Book-entry Funding Corporation Secu-
rities offered and sold by the Funding
Corporation, in accordance with the
Securities Documentation, and Federal
Reserve Bank Operating Circulars; to
service and maintain Book-entry Fund-
ing Corporation Securities in accounts
established for such purposes; to make
payments of principal and interest
with respect to such Book-entry Fund-
ing Corporation Securities as directed
by the Funding Corporation; to effect
transfer of Book-entry Funding Cor-
poration Securities between Partici-
pants’ Securities Accounts as directed
by the Participants; and to perform
such other duties as fiscal agent as
may be requested by the Funding Cor-
poration.

(b) Each Federal Reserve Bank may
issue Operating Circulars not incon-
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sistent with this Part, governing the
details of its handling of Book-entry
Funding Corporation Securities, Secu-
rity Entitlements, and the operation of
the Book-Entry System under this
Part.

§1511.7 Liability of the Funding Cor-
poration and Federal Reserve
Banks.

The Funding Corporation and the
Federal Reserve Banks may rely on the
information provided in a Transfer
Message, or other documentation, and
are not required to verify the informa-
tion. The Funding Corporation and the
Federal Reserve Banks shall not be lia-
ble for any action taken in accordance
with the information set out in a
Transfer Message, other documenta-
tion, or evidence submitted in support
thereof.

§1511.8 Notice of attachment.

The interest of a debtor in a Security
Entitlement may be reached by a credi-
tor only by legal process upon the Se-
curities Intermediary with whom the
debtor’s securities account is main-
tained, except where a Security Enti-
tlement is maintained in the name of a
secured party, in which case the debt-
or’s interest may be reached by legal
process upon the secured party. The
regulations in this part do not purport
to establish whether a Federal Reserve
Bank is required to honor an order or
other notice of attachment in any par-
ticular case or class of cases.
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